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reinsurance trust and proceeds are released to pay down Captive's surplus notes held by 
Issuer SPV, which consequently pays down its notes held by third party investors. 

Requirement for Issuer SPV: The reason Issuer SPY is established in this transaction is 
that Captive is a U.S. domiciled entity which is limited, for regulatory purposes, to issuing 
surplus notes. Payments on surplus notes are subject to the prior approval of Captive's 
state insurance regulator and as a result, may not be a desirable investment for certain 
capital market investors who may demand.a higher interest rate because of this regulatory 
restriction. As such, Issuer SPY is established as a pass-through trust whose payments 
are not similarly restricted. 

Accounting Analysis: Assuming UfeCo's equity investment in Captive is sized 
appropriately to absorb a majority of the expected losses of Captive, then LifeCo would 
also be the primary beneficiary of Issuer SPY since its variable interests are subordinate to 
the financial guarantor's variable interest in Issuer SPY. This analysis is supported by the 
Proposed FSP as well as existing guidance in FSP No. FIN 46(R)-5: Implicit Variable 
Interests as follows: 
1. Proposed FSP: In accordance with the Proposed FSP we would first analyze the risks 

in Issuer SPY. These risks would be the credit and interest rate risk associated with 
the surplus notes Issuer SPV owns. The second step is to determine the purpose for 
which the Issuer SPY was created and the variability that Issuer SPY was designed to 
create and pass along to interest holders. Most of the examples in the proposed FSP 
dearly illustrate that how the entity was marketed to its investors is an important 
consideration in determining the purpose for which the entity was created and the 
variability the entity is designed to create and pass along to its interest holders. The 
marketing documents for this structure make several things very dear to third party 
investors in this regard: 1) The Captive's sole purpose is issuing surplus notes and 
entering into and performing its obligation under the reinsurance agreements with 
LifeCo. (The Captive is not allowed to engage in any other business and has no prior 
operating experience), 2) In the event Captive fails to make payments on the surplus 
notes and the financial guarantor fails to make payments under the insurance policy, 
then the risk off loss will rest entirely with the third party investors of Issuer SPY, 3) 
The sources of funds to pay down the notes are highly dependent on the loss 
experience under the reinsurance contracts vis-a-vis the required level of reinsurance 
reserves. Consequently it can be determined that Issuer SPY was designed to create 
and pass along to the variable interest holders the inherent economic risks of the 
Captive's variability. which consists of the insurance risk in the defined block of life 
insurance business in addition to some interest rate and credit risk of assets held in 
the reinsurance trusts. 

2. FSP No. FIN 46(R)-5: Implicit Variable Interest: FIN 46(R) defines a variable interest 
as a "contractual, ownership, or other pecuniary interest in an entity that changes with 
the changes in fair value of the entity's net assets, exclusive of variable interests. " 
FSP FIN 46(R}-5 states that a reporting enterprise should consider whether it holds an 
implicit variable interest in a VIE and that determination should be based on whether 
the reporting enterprise may absorb variability of the VIE. Paragraph 4 of this FSP 
states "the identification of an implicit variable interest involves determining whether 
an enterprise may be indirectly absorbing or receMng the variability of the entity. The 
determination of whether an implicit variable interest exists is a matter of judgment 
that depends on relevant facts and circumstances. For example, an implicit variable 
interest may exist if the reporling enterprise can be required to protect a variable 
interest holder in an entity from absorbing losses incurred by the entity.· While 
LifeCo's equity investment in Captive is not a direct contractual relationship with Issuer 
Spy we believe it has an implied variable interest in Issuer SPY based on the 
following facts and circumstances: 1) The Issuer SPV was designed as a pass
through trust that was intended to pass along the inherent risks of Captive, 2) LifeCo 
is a variable interest holder in Captive which absorbs those inherent risks, 3) UfeCo is 
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fully aware of the pass-through nature of Issuer SPY as the overall structure was 
designed for the ultimate benefit of the LifeCo to aeate regulatory capital relief. 

2. Korean auto loan (see exhibit 2 attached): 

In this section, we describe the legal construct of an existing Korean automobile loan securitization, 
the reasons for this legal construct, and the roles of each participant to the transaction. 

, 
:;!-- , 

Primary Credit. Notes are issued by a nominally capitalized Cayman Spy to third party 
investors, and secured primarily by a senior interest in Korean auto loan receivables that 
are not directly held by the Cayman Issuer. These notes are by a financial 
guarantor. The Note proceeds are on-lent to a Korean SPY in exchange for a senior 
interest in the Korean SPV. 

Sale. Korean originator sells loan receivables denominated in KRW to a Korean Spy at a 
purchase price equal to the principal amount outstanding of the receivables. The Korean 
SPY pays the originator with a combination of cash and a subordinated bond (a 
subordinated retained interest in the assets transferred). The Subordinated Bonds 
amount to 25% of the principal balance of the receivables at closing. The Subordinated 
Bonds are denominated in KRW and carry a fixed coupon. Originator registers the sale 
with the Korean Financial Supervisory Commission to qualify for true sale characterization 
under Korea's asset-backed securitization ("ASS") Law. The Korean SPY is established 
pursuant to Korea's ABS law and is domiciled in Korea. 

Bond Issuance: The Korean SPY sells bonds to Cayman SPV to fund the cash 
component of the purchase price of the receivables (the "Senior Bonds"). The Senior 
Bonds are denominated in US$ and carry a floating coupon. The Senior Bonds have a 
principal amount in US$ equal to approximately 75% of the principal balance of the 
receivables, converted at the fixed exchange rate provided in a foreign currency swap. 
The foreign culiency swap is entered into by the Korean SPY. The Senior Bonds have a 
legal final maturity of six years and an expected final maturity of five years. Following an 
early amortization event, the Senior Bonds are repaid on a pass-through basis from the 
collections on the auto loans. The Cayman Spy purchases the Senior Bonds and sells 
US$ insured notes to investors. The Cayman SPY is introduced to the structure to 
facilitate perfection of the collateral interest in the Korean SPY under Korean ABS law. 

Requirement for 2 SPVs: Under Korean law it is very difficult to achieve a legal structure 
utilizing one issuing SPY where that one Spy can grant security over its assets in favor of 
all its bondholders. Under Korean law the security has to name specific secured parties. 
Therefore, if the bonds are sold, the benefit of the pledge needs to be assigned to the new 
bondholder as part of each transfer. This is considered too cumbersome by the market 
and results in a legal structure where the Korean SPY issues the bonds to a Cayman SPY 
and grants security to the Cayman SPY. That is, the Cayman SPY is the secured party. 
Therefore, the need to continuously assign the security interest pledge has been 
addressed. The Cayman Spy in tum issues notes to its investors and grants security over 
all its assets in favor of the holders of the notes. The security granted by the Cayman Spy 
covers all its assets including the Korean SPY bonds it holds and its rights under the 
Korean law pledge. 

Accounting Analysis: The expected loss in the aggregate transaction will be absorbed by 
the Korean asset transferor, not the financial guarantor, due to their 25% 
overcollateralization in the structure. To perfect a security interest in the Korean SPY 
collateral, it was deemed necessary to introduce Cayman SPV as the public note issuer. 
Cayman SPVand Korean SPY are more properly viewed as consolidated for purposes of 
evaluating accounting consolidation under FIN 46. 
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Furthermore, we believe that the insertion of a nominally capitalized special-purpose entity 
should not change the accounting conclusion. This principle is similar to the one 
mentioned by the SEC staff in EITF Topic D-14 (since superseded by FIN 46(R». Topic 
0-14 states, in part, that "the SEC staff has objected to a proposal in which the accounting 
for a transaction would change only because an SPE was placed between the two parties 
to the transaction. The SEC staff believes that insertion of a nominally capitalized SPE 
does not change the accounting for the transaction." 

. .. " 

In addition, one could assert that the Cayman SPV is merely a de-facto agent (as the 
Cayman SPV won't sell, transfer or encumber its interest other than the immediate pledge) 
of the Korean SPV and was established for one reason-to facilitate the securitization 
transaction. The party with the activities most closely related to the entity would be the 
transferor or sponsor. The analysis would be similar to a "two-step" securitization 
transaction that is used to achieve legal isolation under Statement of Financial Accounting 
Standards No. 140, Accounting for Transfers and Servicing of Financial Assets and 
Extinguishments of Uabilities (FAS 140). In paragraph 154 of FAS 140, the Board 
concluded that the legal isolation criteria could be met in a single transaction or a series of 
transactions considered as a whole. The Cayman SPV is utilized to achieve a legal and 
business result that could not be accomplished in one entity. . 

Lastly, because the investors in Cayman SPV are fully aware of the overall funding 
structure and the ultimate source of payment, an assertion consistent with the one 
discussed in the captive reinsurance transaction above, can be made for this transaction. 
That is, it can be determined that Cayman SPV was designed to create and pass along to 
its variable interest holders the inherent economic risks of the Korean SPVs variability, 
which consists of a secured interest in the Korean auto loan receivables. As such, the 
Proposed FSP and existing FSP No. FIN 46(R)-5 would support the position that the 25% 
overcollateralization by the Korean asset transferor is an implicit variable interest in 
Cayman SPV, is subordinate to the financial guarantor's variable interest and absorbs a 
majority of Cayman SPVs expected losses. 

We believe that when multiple entities or SPVs that are established contemporaneously, structured 
as part of one transaction, are in contemplation of one another, and are linked legally "by design", 
then one would analyze the multiple entities as one entity for the purposes of FIN 46(R). We would 
recommend that the Proposed FSP be clarified to address the types of transactions cited in this 
letter and require the parties to such securitization transactions to aggregate the legal entities 
utilized and consider them as one accounting entity for FIN 46(R) purposes. 

If a representative of the Financial Accounting Standards Board wishes to discuss the contents of 
this comment letter or other matters that may arise during the re-deliberations of this proposed 
financial reporting guidance, please contact Sean Leonard, Senior Vice President and Chief 
Financial Officer of Ambac at (212) 208-3177 (sleonard@ambac.com). 

Sincerely, 

Sean Leonard 
Senior Vice President and 
Chief Financial Officer 
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