





overall objectives nor do we believe they are outweighed by the incremental
comparability achieved. As discussed below, we recommend the Board employ the
“more-likely-than-not” standard for recognition and the “substantial authority” standard
as deseribed in Treasury Regulation section 1.6662-4(d) for de-recognition,

1. Camp!eﬁtyrand L.ack of Uniformity of the Proposed Standard

The Board proposés to require a company to deterntine whether a probable threshold is
met in. order to record a benefit for a tax position. In addition, the Board proposes to
require de-recognition when it becomes less than “more-likely-than-not” that the tax
position will be sustained on audit. |

The Exposure Draft provides four examples under which the probable threshold can be
satisfied: (1) one receives an unqualified “should prevail” tax opinion; (2) the legal
standard is unambiguocus; (3} the company reaches the conclusion based on its
expetience; or (4) the company teaches the conclusion via analogy to another taxpayer’s
precedent.

Our experience is that ‘there is material ambiguity in many areas of ‘the tax law. In
addition, while one goal of sound tax sdministration is to treat similarly situated

taxpayers the same way, there still rerains Jack of uniformity regarding treatment of

taxpayets in addressing the same substantive tax matter. These differences in treatment

areaimbmahle 10 & variety of factors such as differences in the legal precedent m the

jurisdiction(s) in which respective taxpayers reside and divergenee of application and
anderstanding of the law by government agents in different geographic regions.

We also believe there i5 a lack of uniformity in opinion writing standards and comfort
fevels for US. tax purposes. Earlier this year the LRSS, released Circnlar 230 which-sets

forth gunidance regarding best practices, which according to the LR.S. are only

“aspirational,” for drafting tax opinions. This release -evidences the lack of uniformity in
terins of current opinion writing standards.

¢ other hand, the “more-likely-than-niot” and “substantial authority” standards are
widely utilized for Federal incone tax purposes. For example, the “more-likely-than-
niot” standard is defined in the context of Internal Revenue Code (“LR.C) section
6662(ay penalty relief provisions and Circular 230 requirements for certain tax opinions.
1n turn, the “substantial authority” standard is defined in Treasury Regulation section

1:6662-4(d). The fegulations even provide a laundry list of the typ: s of authority and
1RS. published guidance that may be relied upon to determine if the “Substantial
anthority” standard is mét. In contrast, the “should prevail” standard is not defmmed for
poses and generally, thers has been nio need for many taxpayers 0 secure &
Other than for certain bond offerings where a “will hold” level of
ssafy an epinion level higher than “more-tikely-than-not” is not required.
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C_,? Indeed, tax praci:ztu:;nm r&aéify aﬂlmwﬂe&gﬂ that there 15 a ﬁmdamﬁmial lack of

precision in the tax law oncé a position is determimed to have at least substantial
authority.

One set t}fCi}E‘EH&iﬁatéﬁ -h‘-a‘sj a@t‘gé that;

there has been relaﬁwh little discussiofi of the analysis and issnance of favorable
opinions rendered by tax counsel. Itis gsaerallg recognized that an opinion that
the taxpayer will “more likely than not > succeed on the merits of a case means
that there is more than a 50% chance of success if the issue is contested. Some
clients demand higher siandards, however, and the tax law provides virtually no
guidance as to winning standards. Taxpayers don’t get rewarded in our tax
system for having strongly favorable positions.

Lipton & Banoff, “Shop Talk — Tax Opinions: Weasel Words?,” Journal of Taxation,
August 1995,

-Demenﬁtratmg catisfaction of the probable standard under the proposed standard, éven
for very strong positions, may not be operational. Therefore, we do not believe the
prﬁbab}f: standard as currently defined in the Exposure Draft is well-suited to the Board’s
gz}ala

2. Volatility in Rates

The true impaet of the proposed: probability thieshold ds that many companies will be
forced to-over-provide for tax matiers because they can not achieve the probable standard
{or worse, choosenot te because of the cost associated with meeting the required
proof). Forexample, under the pmpcrsed standard on an issue where the taxpayer has a
strong position, for which there is a “more-likely-than-not” level of likelihood of
sustention and the taxpaver expects based on experience and the law to gustain 65% of
the pﬂsmm but cannot demonstrate under the standards. articulated in pa;ragraph 8 of the
Exposure Draft that the likelihbod of susténtion is prabable, the taxpayer must provide
for the entire amount. We believe this will likely. be the norm rather than the exception.

This' practice will lead to material releases of fax liabilities into income upon issue
tesolution of the e:c;matmn of the applicable statute of hm:tatmns The result is incredsed
-mlatahty intax rates. ‘We do not believe this hkﬁl}’ paﬁem is consistent with the Board’s

goals of f.:amyar:ahtilty across fihancial statemeént preparers and will not achieve financial

statement feievame

_=dmmmtmg that t&etr tax .pﬂsmﬂﬁs ;rm the probable threshold. These efforts would of cotrse melude
securing “should pr:waﬂ" fax opinions, which starsdard mmny practitioners concur is subject to variability

and s difficuli to define undarthe tax laws.

levelof

sognition; ‘Wfﬂ fﬁme many eampa:u& to eﬁwaze material effort to



3. Reeommendation

If a determination s made io nove 4o an asset modd we support.a dual thresheld to
minimize unnecessary volatility, but believe the Board’s goals are best achieved by
moving to a “more-likely-than-not” standard for recognition and 2 “substantial authority”
standard for de-recognition. As discussed herein, this standard is more practical to
implement — taxpayers angd {ax professionals know how to apply the standards as they are
well defined in the tax law, Definitive existing guidance regarding these standards, as
apposed to the “should prevail” standard, also means there is a greater likelihood for
consistent application and accordingly it better promotes comparability amongst financial
statement preparers,  While this approach does not entirely eliminate potential volatility
associated with the asset model it is a matetial iniprovement over the probable standard
as defined in the Exposure Draft since it does not force companies to fully provide for
strong tax pesitions in the 51 to 69 percent probability range, |
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HI. The Definition of a “Unit of Account” Should be Biased Toward a Higher
Level In Order to Avoid Unnecessary Compliance Ceosts and Lack of
Comparability Associated with the Plethora of Potential Sub-Issues.

We believe the definition of the term “unit of account” is best defined as the overall tax
matier, i.e. the overall tax return treatment, such that it will not be susceptible o vanance
amongst companies who may dissect: and. assess the sub-issues differently {i.€. in the
example discussed below the “unit of a count™ would constitute the foreign tax credits
claimed on the taxpayer’s U.S. federal income tax retum for a particular year). We
believe this promotes consistency in reporting and promotes the Board’s goals. In
addition, the incremental cost and documientation necessary to prove “should prevail’

" . . . - .

levels of probability with respect fo pumerous sub-issues ‘will make implementation of

the proposed standard impractical and not cost beneficial.

- For example, many large multi-national corporations will have to determine what

constitutes the “unit of account” for the U.S. foreign tax credit taken on the US, federal

income tax return. In this example, sub-issues subject to evaluation which may produce

 differing probabilities regarding likelthood of sustaining a position include, but are not
limited to, whether: (1) the foreign tax is one for'which a ‘credit can be claimed; (2) the

I.R.C. section 9CG1(a) election proceduyes were praperly complied with; (3) there are

' LR.C. section 902 lower-tier subsidiary issues and computational issues related to E&F;
(4) there are credit limitation and allocation issues; {5) the company has adequate primary

documentation of the credit; and (6) the company has sufficient secondary evidence

under Treasury Regulation section 1.905-2(b) to substantiate payment of the foreign tax.

I¢ erous. sub-issues for each of
these sub-issues, Preparers would also have to determine whether the “anit of account”
would constitute each sub-issue fot each foreign jurisdiction that gives tise to-a credif vs.

There are various permusations of these sub-issues and numerous su

_ each sub-issue for all foreign jurisdictions, We believe there is limited valpe from a

-.._M-*

~comparability perspective in deﬁmnga*‘%lmt of account” at such a granular Tevel.
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This common example also illustrates that no matter how precise the defipition of the
«umit of account” there will necessarily always be some degree of variation between
companics baséd on their specific facts and circurastances. For example, the evdluation
of substantiation of credits is dependent upon the company’s facts. This is particularly so
where sccondary evidence is relied upon to substantiate payment of the foreign tax.
Under the applicable regulations the test is whether the company established the facts to
the satisfaction of a designated L.R.S. employee. It s difficult to imagine something more
subjective. Defining the «unit of account” as the overall tax return treatment does not
obviate the need for evaluation of the sub-issues for tax purposes but instead places the
emphasis on the aggregate assessment of all of the sub-issues.

IV. Measurement Under an Asset Regime Should Be Focused on Ensuring the
Company’s Overail Assessment is Consistent with the Likely Outcome on a
 Risk Assessed Basis.

We believe the best estimate approach set out in the proposed standard is not sufficiently
well-defined and that, conscquently, there is potential for lack of uniform application
amongst companies. Companies will necessarily differ in determining the potential
outcomes and the probability of each outcome. We read with interest the comment letter
submitted by Lucas Financial Reporting, dated August 10" 2005, wherein an example
was presented illustrating this method. We believe that example demonstrates the
potential variance in application of the proposed “best estimate” standard and why an
expected value method is more appropriat¢ 1n light of the goals of achieving
comparability and more relevant financial statements.

We recommend an approach whercby the result is based on one valuation for the entire
issuc. ‘The ultimate tesult under the proposed two=step recognition and measurement
process should not differ front one’s overal I lfis_k}'-a'_sséssmént;-df the matter. For example, if
the anticipated result is sustention of 65% of an issue, relevant financial statements would
include recognition and measurement parameters that would drive a 65% result.

V.  Compsnies Should be Accorded 12 — 18 Months After Publication of the

"

Final Rules To Enable Well-Reasoned and Appropriate Application.

We believe the proposed effective date, i.e. application to-the first fiscal year anding after
December 15, 2005, does not’ allow sufficient time for consideration of comments and
ultimate impléementation given the complexity of the issues and application of ' the

potential standatd to the facts.

In particular, in the case of our company which has complex multinational oparations anc
a fiscal year end of September 30" the current effective date would result in us being
required to initially implement the new rules in a fiscal year which began prior to the
final rules being issued.




We propose companies be accorded at’least a 12-18 imonth period after final rules are
adopted to ensure thoughtful and careful application of the standard to complex
worldwide tax matters. |

We .apjprﬁci._ate- the opportupity to submit comments and your consideration of those
comments. If you have any questions, please do not hesitate to conlact us.

Respectfully submitted,

gttt

Senior Vice Président, Planning and Control Seniot £
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