




issuance of Circular 230 will make it more difficult to obtain a "should" opinion, 

for reasons unrelated to whether an individual transaction actually meets the 

"should" test. Additionally, some firms may not be willing to provide "should" 

opinions without enormous costs to industry. 

Because the tax laws and regulations are often unclear, situations sometimes arise 

where legal opinions differ. This could result in problems for the reporting 

entity, its auditor, and its legal counsel, which would be compounded if the 

auditor and legal counsel disagree. In addition, comparability of financial 

statements among issuers will suffer because of different opinions from different 

legal counsel, different views from different auditors and different " percentage" 

standards from different accounting firms. Moreover, it could be problematic 

and expensive to have legal counsel and the audit fum in a face-off. 

It is unclear to us as to whether "probable" applies only to permanent 

differences or whether it also applies to temporary differences. For example, a 

transaction mal' be valid and pass the "probable" threshold, but the taxing 

authority mal' disagree with the taxpayer about riming. In such a situation, the 

taxpayer would meet the validity test for recognition in the two-step process, and 

would simply make its best estimate of the outcome relating to interest expense 

for measurement purposes. 

Alth ough the proposal states that the FASB " ... does not believe a tax opinion 

must be obtained to demonstrate that a threshold is met", this is an audit issue 

that we believe could evolve into a best practice. That is, the external auditors 

may expect fresh opinions or a tax director may feel that legal opinions must be 

refreshed in order to demonstrate and document due diligence for fmaneial 

reporting and for management reporting on internal controls (that is, although 

the auditor did not specifically require an updated opinion to suppOtt the tax 

position, that same auditor may claim fot other reasons that the position is no 

longer justified because the opinion is out of date). We believe that is not the 

intent of the proposal, but could be the end result. If so, it will be an expensive 

process. It is further complicated by our view that there will likely be new 

difficulties in obtaining opinions as a result of Circular 230. We imagine that this 

is a cost that has not been included in the FASB's cost versus benefits analysis of 

the proposal. 

Best Estimate is Ignored 
\'\!e know that the FASB believes that some tax benefits represent contingent 

gains rather than assets, but we do not agree. \Ve also believe that the proposal 

does not represent the best estimate of a tax position, which we believe is what 

users of financial statements expect and should be the goal of the proposal. 

The two-step process (determining the probability of the validity of the tax 

position for recognition purposes and then assessing the best estimate for 

measurctnent purposes) results in a sort of "all or nothing" switch. That is, the 

best estimate will be ignored in situations where the validity of the tax positi on 

does not meet the "probable" definition. If the fl!st step is not met, then an 

entity does not move to step two and there is no recognition - even if economic 

benefits have been realized. 



Additionally, a tax position could have declined from a "probable" to a "more 
likely than not" threshold and still be recorded on the financial statements. On 
the other hand, a tax position that never met the "probable" standard would 
never have been recorded - even if it met a more "likely than not" standard. 
Subsequent to the initial recognition, both positions could have the samc level of 
sustainability (i.e., less than 70% but greater than 50%), but one would be 
recorded on the financial statements and the other would not. 

Further, de-recognition (when the tax position moves from "probable" to "more 
likely than not" it will no t be sustained) requires de-recognition of the entire 
amount rather than the entity's best estimate of the amount. 

These appear to us to be arbitrary cutoffs with illogical results. 

"Sustained on Audit" is Complicated 
We recommend that the term probable of being "sustained on audit" be clarified. 
Some may believe "sustained on audit" means the position that a taxing authority 
takes on audit, even though the taxpayer disagrees with the taxing authority's 
position and plans to take the issue further. We do not believe that this is the 
intention in the proposal, because paragraph 9d states that legal precedent 
favorably resolved through litigation may be an example of demonstrating a 
"probable" level of confidence. We suggest that a higher profile definition of 
"sustained on audit" be provided, based on expected outcome, so that the 
document does nor appear to be internally inconsistent. 

Some clarification may also be needed to acknowledge that one taxpayer's 
resolution of a tax position docs not necessarily apply to another taxpayer's 
situation. The facts may differ and the willingness of taxpayers to settle versus 
litigate may differ. Additionally, even after settling with the taxing authority on 
an issue, a taxpayer and the taxing authority may not agree as to the how an 
individual transaction is settled. Por example, the taxing authority and a taxpayer 
may agree on how to settle a list of irems rather than a single transaction. \'V'hen 
this occurs, both the taxing authority and the taxpayer could have different views 
as to how such settlement applied to each transaction. 

The FASB should also consider including an additional footnote relating to 
paragraph 9c, which provides the following example regarding demonstrating a 
probable level of confidence: "Similar positions in prior years' tax returns that 
have been obv iously presented in the tax returns and have been either accepted 
or not disallowed or challenged by taxing authorities during an examination." A 
"challenge" fro nl a taxing authority is a regular occurrence; however, the taxing 
authority is not always correct in its analysis of the tax laws. Purther, taxing 
authorities often request a significant amount of information and may appear to 
be challenging a position, but do not take action. These situations should not be 
construed as precluding "probable". 

State Income Taxes Will Add Complexi~ 
There are often disagreements between entities and state taxing authorities as to 
whether the state has the authority to impose taxes on an entity located outside 



its state. There has been and will likely continue to be much debate about this. 
Some entities take the position that state returns will not be fIled until challenged 
by the applicable state because the entity believes - based on the tax laws in a 
jurisdiction - that there is no need to file a return in that jurisdiction. Although 
the entity does not believe it must fIle under the law, it also may not meet the 
"probable" threshold because of a lack of clear guidance. Under the proposal, 
this could result in recording a liability. To further compound the problem, there 
generally is no statute of limitations related to not filing 

The combination of the lack of statute o f limitations and the broad range of 
taxing jurisdictions will add an enormous amount o f complexity for any entity 
with customers and business interests across many jurisdictions, regardless of the 
size of the entity or the industries in which it is engaged. 

Interest and Penalties 
We believe that provisions in the proposal that address the calculation of 
interest and penalties seem to be a mechanical calculation with little resemblance 
to reality. The proposal isolates interest expense relating to an individual 
transaction in its entirety, even though interest may not be payable on the entire 
amount. Additionally, one tax position versus the company's entire tax position 
is estimated, and there is no guidance in the proposal as to how to treat the 
company's refunds or prepayments (deposits) of interest in the calculations. It 
is also somewhat confusing as to when a penalty is deemed to be incurred and 
when/ whether a penalty is to be accrued. In our vicw, tI,ese calculations should 
be based on when the interest and penalties arc incurred and should be based 
on the entity's best estimate. 

Effective Date and Transition 
The effective date included in the proposal - fiscal years ending after December 
IS, 2005 - will create undue burden on issuers of financial statements. Assuming 
that a fInal standard is issued during the December 2005 quarter, for calendar 
year companies, such an effective date wiII require inlplementation just a few 
short weeks aftcr finalization. Instead, we believe that the final standard should 
become effective no earlier than for fi scal years ending after December 15, 2006. 

We urge the FASB to consider the effective date of this proposal at the same 
time as the proposal on the FASB Staff Position No. FAS 13-a, Accollntingfor a 
Change or Projected Challge ill the Timing oj Cash Flows Relating to Ilicome Taxes GC/lcrated 
by a Let'craged L ease TranJaciion. \Ve believe that the inter-relationship between 
these two proposals is extrcmely inlportant, and we urge the FASB to make sute 
that the effective dates of any fmal rules relating to these two proposals are the 
same. 

further, if the FASB believes it is inlportant to retain the dual threshold 
("probable" fo r recognition of tax positions and "more likely than not" for de­
recognition), it is illogical to rcquire a "probable" threshold at the 
inlplementation date for existing tax positions. Existing transactions have not 
been subject to a "probable" threshold for recognition under SF AS 109, and to 
force de-recognition of positions that do no t meet the "probable" standard at 
implementation is counterintuitive, given that after inlplcmentation the proposal 



only requires de-recognition when it becomes "more likely than not" that the 
position will not be sustained . 

* * * * * * * * 

We appreciate the opportunity to comment on this important FASB proposal. If 
you would like to discuss our view further, please to contact me. 

Sincerely, 

Donna J. Fisher 



Attachment 
Questions Posed in Proposed Interpretation 

Accounting for Uncertain Tax Positions 

Scope 
/sslie 1: This proposed Interpretation would broadly apply to all tax positions 

accounted for in accordance with Statement 109, including tax positions that 

pertain to assets and liabilities acquired in business combinations. It would apply 

to tax positions taken in tax returns previously med as well as positions 

anticipated to be taken in future tax returns. D o you agree with the scope of the 

proposed Interpretation? If not, why not? 

We agree with the scope; however, we are concerned about the transition for 

existing tax positions. See our comment letter section E ffective Date and 

Transition. 

We are also concerned about whether existing opinions will need to be refreshed. 

See our comment letter section ''Probable'' and "Should" Need Further 

Consideration. 

Initial Recognition 
IsslIe 2: The Board concluded that the recognition threshold should presume a 

taxing authority will, during an audit, evaluate a tax position taken or expected to 

be taken when assessing recognition o f an uncertain tax position. (Refer to 

paragraph 1312-B15 in the basis fo r conclusions.) D o you agree? If not, why not? 

We agree that the recognition threshold should presume a taxing authority will, 

during audit, evaluate a tax position. However, the position of the tax authority 

should not be the fmal word if the entity is willing to take the issue further. See 

our comment letter section "Sustained on Audit" is Complicated. 

It is also important to examine the costs versus benefits, particularly as they 

relate to non-federal jurisdictions. See our comment letter section State Income 

Taxes Will Add ComplexiQ'. 

IsslIe 3: The Board decided on a dual threshold approach that would require one 

threshold for recognition and another threshold for derecognition. The Board 

concluded that a tax position must meet a probable (as that term is used in 

Statement 5) threshold for a benefit to be recognized in the fmancial statements. 

(Refer to paragraphs 13 16-1321 in the basis for conclusions.) Do you agree with 

the dual threshold approach? Do you agree with the selection of probable as the 

recognition threshold? If not, what alternative approach or threshold should the 

Board consider? 

We disagree with the dual threshold, and we believe that "more likely than not" 

is appropriate for bo th recognition and de-recognition. We believe that "more 

likely than not" provides uscrs of fmancial statements with a better estimation of 

the likely outcome, and it helps to reduce the mechanical nature of the proposal. 

Sec our comment letter section Non-comparabiliQ' Will Continue. 



Subsequent Recognition 
IsslIe 4: The Board concluded that a tax position that did not previously meet the 
probable recognition threshold should be recognized in any later period in which 
the enterprise subsequently concludes that the probable recognition threshold 
has been met. (Refer to paragraph B22 in the basis for conclusions.) Do you 
agree? If not, why not? 

Yes. However, we disagree with "probable", and we believe that tlle threshold 
should be "more likely than not." 

Derecognition 
IsslI' 5: The Board concluded that a previously recognized tax position that no 
longer meets the probable recognition threshold should be derecognized by 
recording an income tax lL~bility or reducing a deferred tax asset i11 the period in 
which the enterprise concludes that it is more likely than not that the position 
will not be sustained on audit. A valuation allowance as described in Statement 
109 or a valuation account as described in FASB Concepts Statement No.6, 
Elelllents of1'lnancial Statelllents, should not be used as a substitute for 
derecognition of the benefit of a tax position. (Refer to paragraphs B23-B25 in 
the basis for conclusions.) Do you agree with the Board's conclusions on 
derecognition of previously recognized tax positions? If not, why not? 

\'\Ie agree with the Board's conclusions about how the valuation allowance 
should be used. However, we are concerned that the best estimate will not be 
the result o f the applicatio n of the Proposed FSp, which could result in the need 
to use the valuation allowance to provide the best estimate rather than the 
manner described in the Proposed PSI'. See our comment letter section Best 
Estimate is Ignored. 

\'\Ie also disagree with the transition for existing tax positions. Existing tax 
positions should use a "morc likely than not" threshold. See our comment letter 
section Effective Date and Transition. 

Additionally, we believe that improvements should be made to the phrase 
"sustained on audit." It should focus on whether the taxpayer will ultimately 
prevail, in whole or in part. Sec our conunent letter sections "Probable" and 
"Should" Need Further Consideration and "Sustained on Audit" is Complicated. 

Measurement 
Ifffle 6: The Board concluded that once the probable recognition tlueshold is 
met, the best estimate of the amount that would be sustained on audit should be 
recognized. The Board concluded that any subsequent changes in that 
recognized amount should be made using a best estimate methodology and 
recognized in the period o f the change. (Refer to paragraphs B9-B 11 and B26-
B29 in the basis for conclusions.) Do you agree with the Board's conclusions on 
measurement? If not, why not? 

We agree with the best estimate concept, but we believe it should be applied 
earlier than the two -step process allows. We do not believe it is limited to 



"should," and we believe that it must be "more likely than not" rather than 
"probable. n 

Also, sec our comment letter section "Sustained on Audit" is Complicated. 

Classification 
b Slle 7: The Board concluded that the liability arising from the difference between 
the tax position and the amount recognized and measured pursuant to this 
proposed Interpretation should be classified as a current liability for amounts 
that are anticipated to be paid within one year or the operating cycle, if longer. 
Unless that liability arises from a taxable temporary difference as defmed in 
Statement 109, it should no t be classified as a deferred tax liability. (Refer to 
paragraphs B30·B35 in the basis for conclusions.) Do you agree with the Board's 
conclusions on classification? If no t, why not? 

This classification is not applicable to banking institutions. 

Change in Judgment 
Iss1Ie 8: The Board concluded that, consistent with the guidance in paragraph 194 
of Statement 109, a change in the recognition, derecognition, or measurement of 
a tax position should be recognized entirely in the interim period in which the 
change in judgment occurs. (Refer to paragraph B36 in the basis for 
conclusions.) Do you agree with the Board's conclusions about a change in 
judgment? If not, why not? 

\Y/e agree with the Board's conclusions. 

Interest and Penalties 
Isslle 9: The Board concluded that if the relevant tax law requires payment of 
interest on underpayment of income taxes, accrual of interest should be based on 
the difference between the tax benefit recognized in the fmaneial statements and 
the tax position in the period the interest is deemed to have been incurred. 
Similarly, if a statutory penalty would apply to a particular tax position, a liability 
fo r thar penalty should be recognized in the period the penalty is deemed to have 
been incurred. Because classification of interest and penalties in the income 
statement was not considered when Statement 109 was issued, the Board 
concluded it would not consider that issue .in this proposed Interpre tation . (Refer 
to paragraphs B37·B39 in the basis for conclusions.) Do you agree with the 
Board's conclusions about rccobrnition, measurement, and classification of 
interest and penalties? If not, why no t? 

\Y/e do not agree with the Board's conclusions. See section above on Interest 
and Penalties. 

Disclosures 
IsslIe 10: The Board concluded that loss contingencies relating to previously 
recognized tax positions should be disclosed in accordance with the provisions 
of paragraphs 9·11 of Statement 5. The Board also concluded that liabilities 
recognized in the fmancial statements pursuant to this proposed Interpretation 
for tax positions that do no t meet the probable recognition threshold are similar 



to contingent gains. Therefore, those liabilities should be disclosed in accordance 
with the provisions of paragraph 17 of Statement S. (Refer to paragraph B40 in 
the basis for conclusions.) Do you agree with the disclosure requirements? If not, 
why not? 

We disagree. We have a fundamental disagreement with the Board on the 
concept of contingent gains. It seems that the issue for users of financial 
statements is whether the reserve is appropriate, what it is for, and whether it is 
going to be released or increased. To disclose the element above probable is 
illogical and can have unintended results. (It is illogical because if "probable" is 
the threshold, but it is not met, why disclose? It can have unintended 
consequences as a result of over-disclosure - providing a road map to those on 
the opposite side of litigation as to the entity's expected outcome.) 

11,e portion of the proposal relating to disclosures also helps demonstrate the 
inconsistency between financial statements and within a financial statement. If 
one assumes, for the sake of example, that "probable" is 70%, then tax positions 
that are at or above 70% would be recognized in financial statements, and those 
with an initial likelihood o f SO-69% would be disclosed. However, those with an 
initial likelihood of 70% that had fallen to SO-69% would continue to be 
recognized. The result will be inconsistency between financial statements and 
within a financial statement. 

Effective Date and Transition 
Jm/< 11: The Board concluded that this proposed Interpretation should be 
effective as of the end of the first fiscal year ending after December IS, 200S. 
Only tax positions that meet the probable recognition threshold at that date may 
be recognized. The cumulative effect of initially applying this proposed 
Interpretation would be recognized as a change in accounting principle as of the 
end of the period in which this proposed Interpretation is adopted. Restatement 
of previously issued interin> o r annual financial statements and pro fo rma 
disclosures for prior periods is no t permitted. Earlier application is encouraged. 
(Refer to paragraphs B41 -H43 in the basis for conclusions .) Do you agree with 
the Board's conclusions o n effective date? If not, how much time would you 

-
anticipate will be necessary to apply the provisions of this proposed 
Interpretation? Do you agree with the Board's conclusions on transition' If not, 
why not? 

We disagree with the effective date and transition. See our comment letter 
section Effective Date and Transition. 


