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significant challenges. Accordingly, we are concerned that including this requirement in
the analysis of QSPEs imposes a significant burden. We are also not clear on what
situations would indicate that a structure is not a QSPE.

Our view 1s that the removal of the guidance in DIG Issue DI, should appropriately
address the Board’s original concerns that QSPEs could be used to hide exposure to
derivatives. In conjunction with this view, we no longer see the purpose of paragraphs
40b and 40c as “anti-abuse” provisions, and, therefore, recommend that the Board
eliminate both paragraph 40b and 40c in the Transfers statement. If the Board decides to
retain this guidance, the Board should be aware that the complexities that could arise
from attempting to apply this guidance could be extensive. We do not believe the Board
has adequately demonstrated the benefit of retaining these complexities.
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We thank the Board for their attention to our comments. Please contact Eric Smith (212)
538-5984 or Julie Roth (212) 538-4847 if you would like to further discuss these points.

Sincerely,

Rudolf Bless
Managing Director, Chief Accounting Officer

Julie Roth
Director, Accounting Policy Group
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Appendix A

Additional Comments on Paragraphs in Appendix C

Paragraph 8A

As noted above, the requirements of the proposed Statement do not include sales of
portions of financial assets that are not participating interests. This should be modified to
clarify the Board’s intent.

Paragraph 8Ab
In order to meet the definition of a participating interest, servicing fees may be paid

provided they are adequate compensation. Our concemns include requiring a transaction
to pay a servicer adequate compensation appears onerous and may not reflect market
dynamics. Therefore, the standard should be a market rate, which can include amounts 1n
excess (or below) adequate compensation, which would give rise to either a servicing
asset or liability. Further, if a transferor is not the servicer, we question whether it is a
necessary exercise for them to determine if the servicing is adequate. We believe that
since a third-party is being paid for servicing, from the transferor’s perspective they
should be able to conclude that servicing is adequate without further detailed analysis.

The last sentence of this paragraph could be read to imply that the owners of the
participating interests must remain constant over the life of the original financial asset.
We do not believe that was the Board’s intent and that subsequent transfers of the
participating interest would be subject to paragraph 9. We recommend that the Board
climinate this sentence or replace it with guidance that better states the scenario this was
intended to address.

Paragraph 8Ac

Recourse is defined as including adjustments resulting from defects in the eligibility of
the transferred receivables. We do not believe standard representations and warrantees
should impact whether an interest qualifies as a participating interest. The Board should
clarify that the notion of recourse in this paragraph relates to protection for deterioration
in the value of the underlying asset.

Paragraph 9
As we have previously noted, paragraph 9 does not explicitly indicate whether it applies
to transfers of portions of assets that do not meet the paragraph 8A conditions for a
participating interest. The Board should clarify the appropriate guidance for these
transactions.

Paragraph 9b
Paragraph 9b has a new requirement that any beneficial interest held by the transferor in a

QSPE must meet paragraph 9b. In effect, this implies that the transferor is selling an
interest to itself. Conceptually, we question whether this change is consistent with
paragraph 9, which was intended to cover how to account for transfers between a
transferor and another party. The proposed Statement did not provide any clear rationale
for this change. We recommend that the Board revisit this change to clarify the purpose
and the impact of this change.
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The Board added the last sentence that states, “If a transaction involves a series of steps
designed to isolate the transferred financial assets (as described in paragraph 83), each
entity that receives the transferred financial assets is a transferee, and each transfer must
meect this condition.” [t is not clear what the Board intended with this condition. The
understanding in a typical “two step” transaction is that the first SPE (usually a wholly-
owned bankruptcy remote entity used to obtain a true sale at law opinion) is consolidated,
so in our view the sale accounting is really only relevant when the transaction 1s taken as
a whole with consideration of the two-steps. The transfer to the first bankruptcy-remote
entity is done in contemplation of the sale to a second entity, so if this provision remains
we assume the Board will conclude that this sale in and of itself would meet paragraph
Ob.

Paragraph 9¢

We believe this guidance would also be applicable to transfers to SPEs that are not
qualifying SPEs., This highlights one of the confusing results of the Exposure Draft’s
attempt to define benefictal interests only as interests in qualifying SPEs. We refer the
Board to the ASF’s letter for further comments relating to legal isolation.

Paragraph 60

The Example indicates that if a transfer is a participating interest the retained interest is a
participating interest rather than its previous classification. We do not believe this is
required. If an interest is participating, this indicates that only a portion of the original
asset has been sold, and, therefore, the remaining interest should remain classified as it
was before the transfer.
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