












The Basic Structure of a CTL (Continued) 

A cn transaction is simply a debt financing provided by an arms-length institutional investor 
("Lender", and primarily secured by an asset (generally real property)("Leased Property") 
subject to a lease agreement ("Lease" between a borrower as SPE Landlord ("SPE Landlord',) 
(who is generally organized as a single-asset, special-purpose entity for the reasons 
hereinafter described) and a completely unaffiliated corporate lessee ("Tenanf?(continued): 

• When the CTL financing is part of a sale/leaseback, the transaction constitutes a true sale and is 
recorded as a sale of assets by the Tenant, and the Leased Property is deemed owned by the 
SPE Landlord for tax and book (Le. GAAP) purposes. 

• It is widely believed that over $200 billion of CTL's and other debt for similar forms of net 
operating Lease transactions reside on the books of institutional investors nationwide, and that 
well over $10 billion of new CTL and closely related transactions are closed on an annual basis. 
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CTL's should NOT be subject to the SPE Consolidation 
Guidelines outlined in the FASB Exposure Draft 

CTL's which feature no "common control" of the SPE Landlord by either Lender or Tenant from 
a legal or economic perspective should not be subject to the consolidation guidelines outlined 
in the Exposure Draft, as the only parties which should book or consolidate the assets and 
liabilities of the SPE Landlord are the SPE Landlord and its principal Beneficial Owners: 

• CTL's feature an "arms length" structure with absolutely no equity ownership or control 
relationship of any kind among the SPE Landlord, Tenant and Lender, who each maintain 
completely separate, independent interests from each other, and are clearly distinguishable from 
"related party" transactions which could lead to distorted or abusive financial reporting. 

• Only the SPE Landlord has the "first loss" position and a variable interest in a CTL transaction. 

• Neither Lender nor Tenant has any right, title or interest in or to the SPE Landlord. The 
opportunity for gain on the underlying value of the related Leased Property - including the 
residual value of the Leased Property at the end of the CTL term - is realized by the SPE 
Landlord alone, and, conversely, the "first loss" associated with ownership of the Leased 
Property is borne by the SPE Landlord alone. 

• The Tenant's interest is limited to its use of the related Leased Property via the related Lease, 
and its risk of loss is those obligations arising under the related Lease, as further limited by 
Section 365(a) of the Federal Bankruptcy Code (as outlined further herein). The Tenant does 
not (a) participate in any economic "up-side" associated with the Leased Property, (b) have any 
obligations or rights outside the Lease and related documents with the other CTL transaction 
participants, (c) guaranty the residual value of the Leased Property to the SPE Landlord, or (d) 
guaranty any of the CTL obligations to the Lender. 
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CTL's should NOT be subject to the SPE Consolidation 
Guidelines outlined in the FASB Exposure Draft (Continued) 

SPE Landlords are used in CTL transactions to isolate the transaction and each of the 
respective participants from the unrelated bankruptcy of any affiliates of the SPE Landlord or 
its Beneficial Owners, ensuring that the first loss is, in fact, at all times borne by the SPE 
Landlord alone: 

• 

• 

• 

CTL financing documents typically provide the Lender with discrete, customary creditors' rights 
with respect to the Leased Property and the Lease, with the exception of prohibiting the Tenant 
and the SPE Landlord from modifying the Lease and related agreements in such a manner 
which could serve to diminish or impede the ability of the SPE Landlord to pay its obligations 
under the CTL, or preclude the Lender from recovering against the Leased Property in the event 
of a CTL default. 

The ultimate benefits and burdens of equity ownership of the SPE Landlord's assets reside 
solely with the SPE Landlord and its principal owners, and neither benefit nor burden Lender or 
Tenant. 

The requirement that the SPE Landlord take the form of an SPE is imposed by the Lender solely 
to insulate the other CTL transaction participants from liabilities unrelated to the Leased 
Property, and to protect the Lender from bankruptcy risks unrelated to the CTL financing. 

• Financial reporting by each of Tenant, SPE Landlord and Lender is in no way affected by 
the fact that the owner of the Leased Property takes the form of an SPE. 

• The mere existence of an SPE in a CTL transaction has absolutely no impact on financial 
disclosure. 
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CTL's should NOT be subject to the SPE Consolidation 
Guidelines outlined in the FASB Exposure Draft (Continued) 

Regulatory, tax and accounting guidelines already exist which govern the financial reporting 
(i.e. GAAP) and tax treatment of CTL's in a manner consistent with the true economic impact of 
a cn on each of its participants (i.e. on each of SPE Landlord, Tenant and Lender): 

• 

• 

• 

• 

CTL's finance operating Leases which already meet the criteria set forth under SFAS 13, SFAS 
66, SFAS 98 and EITF 97-10, as well as follow fairly detailed guidelines promulgated by the 
Securities Valuation Office of the National Association of Insurance Commissioners (UNAIC") and 
the nationally-recognized statistical rating organizations ("Rating Agencies"). 

Consolidation by the Tenant would effectively negate the impact of compliance with other 
longstanding and uniformly interpreted guidelines promulgated by the FASB, and cause 
unnecessary and potentially significant additional regulatory and risk-based capital reserve 
charges to be assessed by the NAIC. 

The obligation evidenced by a CTL is already properly reflected on the books of the SPE 
Landlord, as the SPE Landlord alone owns and controls (and reaps the rewards and bears the 
risks of) the Leased Property, and the SPE Landlord is neither owned nor controlled (directly or 
indirectly) by Tenant or Lender. 

Consolidation on the books of any other entity -- particularly those of the Lender -- would not 
only fail to add clarity to financial reporting, but would instead serve to materially and 
inaccurately overstate (potentially more than doubling) the true balance sheet impact and risk of 
loss associated with a CTL transaction. 
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CTL's should NOT be subject to the SPE Consolidation 
Guidelines outlined in the FASB Exposure Draft (Continued) 

The SPE Landlord in a CTL transaction is uniquely the party that is the Primary Beneficiary of a 
CTL, the Leased Property, and any other assets related to the CTL: 

• The SPE Landlord is always owned and controlled by one or more ildependent, third-party, 
Beneficial Owners with no "common control," ownership or financial relationship with the Lender 
or with the Tenant. 

• As the "first loss" investor with the sole (Le. 100%) tax basis, the SPE Landlord and its Beneficial 
Owners alone should account for the assets and liabilities associated with the Leased Property. 

• The Beneficial Owners of the SPE Landlord consolidate for tax purposes all of the assets and 
liabilities and financial results (Le. income, depreciation, interest deductions, losses, gains, etc.) 
of the SPE Landlord. 

• Any scenario which would allow a party other than the SPE Landlord and its Beneficial Owners 
to consolidate the assets and liabilities associated with a CTL would further exacerbate the 
already all-too-prevalent discrepancies between tax reporting and GMP accounting. 

• The Beneficial Owners of the SPE Landlord always suffer the "first loss" in the event of a CTL 
default, as the SPE Landlord's equity is the first to be extinguished upon any acceleration cr 
foreclosure by the Lender following a CTL default. 

• The loss includes not only any cash equity investment made by the Beneficial Owners and the 
equity created by amortization of the CTL and/or appreciation of the Leased Property, but also a 
tax recapture expense (under Internal Revenue Service guidelines) should the Lender fail to 
realize 100% of the principal balance of the defaulted CTL upon sale or disposition of the related 
underlying Leased Property. 

7 



CTL's should NOT be subject to the SPE Consolidation 
Guidelines outlined in the FASB Exposure Draft (Continued) 

There is virtually no scenario in which the Tenant in a CTL could or should be deemed the 
Primary Beneficiary even were the Exposure Draft adopted without modification: 

• The Tenant does not, directly or indirectly, guaranty the CTL or the residual value of the Leased 
Property. The Tenant's obligations are limited to making payments and performing various other 
obligations with respect to the Leased Property pursuant to the related, arms-length Lease with 
the SPE Landlord. 

• From the perspective of the Tenant, the SPE Landlord has 100% of the capital needed to 
support its activities (other than payments due from the Tenant under the related Lease), either 
via an equity investment by the third-party arms-length Beneficial Owners of the SPE Landlord, 
via a loan (including a CTL) provided by a third-party arms-length Lender, or via a combination 
thereof. 

• In the event of a CTL default, the potential loss to the Tenant under the Lease is capped under 
Federal Bankruptcy Law. Pursuant to 365(a) of the Federal Bankruptcy Code, in the event of a 
bankruptcy, the Tenant can either accept or reject any of its executory contracts, including real 
property Leases. 

• 

• In the case of a Lease rejection, the maximum liability of the Tenant would equal 15% of 
the remaining rents due for the balance of the Lease term, subject to a minimum liability of 
1 year's rental obligations and a maximum liability of 3 year's rental obligations. 

• On a present value basis, the maximum post-default liability of a Tenant in a typical CTL 
would equal 4-7% of the amount of the CTL. 

Hence, a consolidation by a Tenant of the assets and liabilities of the SPE Landlord could serve 
to materially overstate (by a factor of up to 25 times) the true risk of loss to the Tenant. 
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CTL's should NOT be subject to the SPE Consolidation 
Guidelines outlined in the FASB Exposure Draft (Continued) 

There is virtually no scenario in which the Tenant in a CTL could or should be deemed the 
Primary Beneficiary even were the Exposure Draft adopted without modification (continued): 

• The expiration of the Lease term represents an opportunity for !he Tenant to "walk-away" from 
the Leased Property with no continuing obligations to the SPE Landlord. 

• At the end of the Lease term, neither the Lender nor Tenant have any rights or obligations with 
respect to the Leased Property, or to the assets/liabilities of SPE Landlord. 

• Any CTL debt scheduled to remain due at the end of the Lease term is insured by an arms
length residual value insurance product, underwritten by an insurer or other financial institution 
unaffiliated with Tenant, Lender or SPE Landlord. 
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CTL's should NOT be subject to the SPE Consolidation 
Guidelines outlined in the FASB Exposure Draft (Continued) 

From legal, accounting, and actuarial D.e. expected loss) perspectives, the Lender should not 
be deemed to be the Primary Beneficiary of an arms-length CTL, and should never be required 
to consolidate the assets and liabilities of the SPE Landlord: 

• The Lender has a fixed rate of return on the CTL financing, and has absolutely no variable 
economic interest whatsoever in the SPE Landlord or in the Leased Property owned by the SPE 
Landlord, either through a participation, joint venture or otherwise. 

• The Lender is the holder of a debt interest, and not an equity or other variable return investment. 

• The Lender's interests arise solely as a result of the security provided in connection with the 
CTL, all of which security interests are released immediately upon satisfaction of the CTL, and 
cannot be realized other than following a CTL default. 

• The Lender's risk of loss is mitigated substantially by (x) the actuarial risk of credit default of the 
Tenant; (y) the ability of Lender to recover a sUbstantial portion, if not all, of its debt investment 
by realizing upon its first lien mortgage (Le. security) on the Leased Property; and (z) its ability to 
pursue (via the SPE Landlord) separate claims against the Tenant under the Lease. 
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CTL's should NOT be subject to the SPE Consolidation 
Guidelines outlined in the FASB Exposure Draft (Continued) 

From legal, accounting, and actuarial (i.e. expected loss) perspectives, the Lender should not 
be deemed to be the Primary Beneficiary of an arms-iength CTL, and should never be required 
to consolidate the assets and liabilities ofthe SPE Landlord (continued): 

• The lender is never in a "first loss" position, and on an expected loss basis is theoretically never 
exposed to a loss greater than 10% of the original principal balance of the eTl assuming the 
Tenant has an investment grade rating at the time of inception. 

• From the perspective of the lender, the SPE landlord's capitalization need only be sufficient to 
ensure that the lender's risk-adjusted expected loss does not exceed the SPE landlord's equity 
position. Given the fact that eTl's in almost all instances feature primarily investment grade 
tenants at inception, the expected loss to the lender (using the historical bond default data 
provided by the Rating Agencies, as outlined herein) is de minimus, and is materially lower than 
the 10% "presumptive eligibility" suggested by the Exposure Draft with respect to adequate 
capitalization for an SPE landlord. 

• eTl's feature as collateral not only an assignment of a lease between the SPE landlord and 
the arms-length Tenant, but also a first lien mortgage on a leased Property which has value 
irrespective of the eTl, even if the leased Property were to "go dark" and no longer be subject 
to the lease with the Tenant. 
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CTL's should NOT be subject to the SPE Consolidation 
Guidelines outlined in the FASB Exposure Draft (Continued) 

From legal, accounting, and actuarial t.e. expected loss) perspectives, the Lender should not 
be deemed to be the Primary Beneficiary of an arms-iength CTL, and should never be required 
to consolidate the assets and liabilities of the SPE Landlord (continued): 

• In CTL's, the expected loss to the Lender, in turn, is based on the combination of (x) the 
actuarial risk of a credit default by the Tenant, (y) the risk hat following a credit default the 
Tenant will actually seek to reject the related Lease, and (z) the risk that following both of those 
events, the underlying value of the Leased Property is insufficient to pay the then-outstanding 
principal balance of the CTL. 

• Given these factors, the theoretical expected loss to the Lender in an investment grade CTL is 
highly unlikely to exceed even a small fraction (in any event, significantly less than the 10% 
"guideline" suggested by the Exposure Draft) of the original principal balance of the CTL, even if 
one were to assume (1) the maximum investment grade default rate projected by the historical 
bond default models published by the Rating Agencies, (2) that the Tenant always rejects a 
Lease following a credit default, (3) that the Lender recovers substantially less than all of the 
CTL principal balance from a sale or foreclosure of the related Leased Property by virtue of the 
Lender's first lien on that asset, and (4) that neither Lender nor SPE Landlord recovers any 
amounts payable by Tenant under Section 365(a) of the Bankruptcy Code. 
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CTL's should NOT be subject to the SPE Consolidation 
Guidelines outlined in the FASB Exposure Draft (Continued) 

From legal, accounting, and actuarial (i.e. expected loss} perspectives, the Lender should not 
be deemed to be the Primary Beneficiary of an arms-iength CTL, and should never be required 
to consolidate the assets and liabilities of the SPE Landlord (continued): 

• The maximum expected loss for any CTL -- including even a "borderline" investment grade CTL 
over a fairly long (i.e. 25 year) term - would fall dramatically from even a small fractional amount 
of the CTL if one were to take properly into account that: 

• the Rating Agency bond default models demonstrate that credit risk increases over time, 
and 

• as time passes, the equity position of the SPE Landlord increases merely by virtue of the 
amortization of the CTL (even assuming the highly unlikely scenario of a static value for 
the Leased Property over the CTL term), and 

• the fact that the underlying value of the Leased Property is likely to increase over time, and 

• The SPE Landlord and/or the Lender would be able to recover some of the amounts due 
from Tenant under 365(a) of the Bankruptcy Code. 
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CTL's should NOT be subject to the SPE Consolidation 
Guidelines outlined in the FASB Exposure Draft (Continued) 

From legal, accounting, and actuarial (i.e. expected loss) perspectives, the Lender should not 
be deemed to be the Primary Beneficiary of an arms-/ength CrL, and should never be required 
to consolidate the assets and liabilities of the SPE Landlord (continued): 

• The expected loss to a Lender in a CTL is already accounted for by regulated Lenders and 
their respective regulatory agencies: 

• Institutional lenders regulated by the NAIC or by the FDIC, or carrying a rating of any kind 
from any of the Rating Agencies, are required to provide detailed public reports regarding 
all of their debt investments, including CTl's. With respect to institutional CTl lenders 
which are regulated by the NAIC (a universe which is believed to include well in excess of 
80% of all CTl lenders), a specific risk-based capital reserve is required to be set aside 
by those lenders for regulatory capital purposes. For non-regulated lenders following 
GMP, expected CTl losses would be accounted for in accordance with SFAS No. 114 as 
amended by SF AS No. 118. 

• The capital reserve requirement imposed by the NAIC is based on the risk associated with 
the credit of the Tenant and the structure of the CTl, effectively emulating the very 
"expected risk of loss" approach outlined herein. 
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CTL's should NOT be subject to the SPE Consolidation 
Guidelines outlined in the FASB Exposure Draft (Continued) 

From legal, accounting, and actuarial (i.e. expected loss) perspectives, the Lender should not 
be deemed to be the Primary Beneficiary of an arms-/ength CTL, and should never be required 
to consolidate the assets and liabilities ofthe SPE Landlord (continued): 

• The expected loss to a Lender in a CTL is already accounted for by regulated Lenders and 
their respective regulatory agencies (continued): 

• Based on those reserve, requirements, the NAIC has, in effect, concluded that the 
expected loss to regulatea CTL Lenders is not likely to exceed a small fraction (in any 
event, significantly less than the 10% "guideline" suggested by the Exposure Draft) of the 
principal balance of CTL's featuring investment grade tenants, supporting the contention 
that: 

• the Lender is not and cannot be the Primary Beneficiary of the CTL, and 

• an amount significantly less than 10% -- and possibly none, as the Lender has already 
reserved this same amount -- constitutes adequate equity capitalization for an SPE 
Landlord in an investment grade CTL transaction. 

• Moreover, should a Tenant suffer credit downgrades over the term of the related CTL, the 
reserves required to be posted by the Lender are increased commensurately to ensure 
that the Lender is always adequately accounting for its expected loss for the related CTL. 

• Hence, regulated Lenders automatically account for the potential additional risk of 
participating in a CTL transaction where the resources of the SPE Landlord could possibly 
prove insufficient in the event of a CTL default. 
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Adoption of the FASB Exposure Draft without modification 
would severely disrupt the CTL industry 

The cost and mechanics for ensuring that CTL transactions complied with the Exposure Draft 
guidelines would be prohibitive: 

• Given the long-term (up 25 years) nature of a CTL, it would be extremely burdensome to 
repeatedly measure the relative positions of the SPE Landlord, Tenant and Lender on an annual, 
let alone quarterly, reporting periOd basis. 

• While the data required to perform such an evaluation would be difficult to gather at inception of 
the CTL, it would be nearly impossible to perform periodic reassessments of the respective 
interests of the SPE Landlord, Tenant and Lender to assess whether the Primary Beneficiary 
had changed (it being noted that the only possible Primary Beneficiary in an arms-length CTL 
transaction should be the SPE Landlord). 

• Any possibility that the identity of the Primary Beneficiary could change over time - and even 
shift from one party to another, and then back again to the original party - would make 
consistent, year-to-year financial reporting comparisons for any of the CTL transaction 
participants impossible. 
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Adoption of the FASB Exposure Draft without modification 
would severely disrupt the CTL industry 

The cost and mechanics for ensuring that CTL transactions complied with the Exposure Draft 
guidelines would be prohibitive: 

• Periodic reassessments of the existing pool of nearly $200 billion of eTl and related 
transactions would be immeasurable, even assuming that any such effort would be possible: 

• None of the parties to existing eTl's (Le. none of SPE landlord, Tenant and lender) have 
any legal right to require that the other parties periodically provide the data necessary to 
properly assess whether any party other than the SPE landlord could be deemed the 
Primary Beneficiary. 

• The documents associated with existing eTl's do not contemplate the periodic 
reassessment of leased Property value and SPE landlord equity valuation that would be 
required to ensure that those transactions complied with the guidelines contained in the 
Exposure Draft. 
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Adoption of the FASB Exposure Draft without modification 
would severely disrupt the CrL industry (Continued) 

Because CTL's (unlike "synthetic lease" transactions) do not feature residual value or debt 
guarantees by the Tenant, and otherwise evidence an arms-/ength transaction between the SPE 
Landlord and the Tenant, the Exposure Draft would imply that the Lender would be considered 
the most likely candidate for consolidation of the assets and liabilities of the SPE Landlord in 
the absence of the arguments outlined herein: 

• Consolidation by the Lender would severely overstate the Lender's expected risk of loss. In 
effect, the Lender would be taking into account ownership of 100% of a Leased Property related 
to a CTL while only being exposed on an actuarial basis to an extremely small theoretical 
expected loss (significantly less than 10%) against which regulated Lenders already hold capital 
reserves. 

• Consolidation by the Lender would distort the overall economic impact of CTL's, as the 
Beneficial Owner of the SPE Landlord would continue to consolidate the assets of the SPE 
Landlord for GAAP accounting and tax purposes. 

• Consolidation by the Lender would likely cause significant additional and wholly unnecessary 
regulatory (NAIC) risk-based capital reserves to be maintained by the Lender. 

• Since the NAIC and other regulators of institutional Lenders increase capital requirements 
for increased asset bases, and those Lenders base their investment decisions and their 
required yields on "return on capital" considerations, the required yield for CTL's would 
materially increase. 

• The increase in required yields for CTL's would be borne primarily by Tenants in the form 
of increased fixed rent payable under the Leases related to those CTL's. In effect, 
financial reporting for CTL's would be distorted at the same time operating costs to CTL 
Tenants were being significantly and unnecessarily increased. 
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Adoption of the FASB Exposure Draft without modification 
would severely disrupt the CTL industry (Continued) 

Because CTL's (unlike "synthetic lease" transactions) do not feature residual value or debt 
guarantees by the Tenant, and otherwise evidence an arms-length transaction between the SPE 
Landlord and the Tenant, the Exposure Draft would imply that the Lender would be considered 
the most likely candidate for consolidation of the assets and liabilities of the SPE Landlord in 
the absence of the arguments outlined herein (continued): 

• Consolidation by the Lender -- or by the Tenant -- would result in the Lender (or Tenant) having 
to book assets for which it does not have the risks or rewards of ownership. and book liabilities 
for which it does not have any obligation to pay. 

• Publicly-held Lenders would operate at a severe disadvantage to privately-held Lenders merely 
by virtue of their public reporting. 
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Adoption of the FASB Exposure Draft without modification 
would severely disrupt the CTL industry (Continued) 

Many CTL's involve multiple institutional investors acting as Lenders or participants. While 
deeming the Lender to be the Primary Beneficiary seems incongruous, deeming any one 
Lender to be the sole beneficiary in a multi-Lender CTL would lead to highly inaccurate and 
misleading financial reporting: 

• Even were one to accept the argument that Lenders (as a group) and not the SPE Landlord 
were the Primary Beneficiary in a CTL transaction - an argument which would ignore completely 
the independent economic and legal interest of each of the CTL tansaction participants, and 
further discount in its entirety the fact that the SPE Landlord alone is the tax owner of the asset -
consolidation by anyone Lender of all of the assets and liabilities of the SPE Landlord would 
serve only to materially overstate the interests of that particular Lender, and materially 
understate the interests of the other Lenders. 

• Lenders would seek to avoid being deemed the "majority participant" or "lead Lender" in a multi
Lender CTL transaction only to avoid the possibility - no matter how illogical and unwarranted -
that the "lead Lender" could be forced to consolidate the SPE Landlord's assets and liabilities. 
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Adoption of the FASB Exposure Draft without modification 
would severely disrupt the CTL industry (Continued) 

It is both ironic and inconsistent that the Exposure Draft provides that SPE Landlords which 
are deemed to be subsidiaries of SUbstantive Operating Entities ("SOE's") are "exempted" 
from consideration: 

• The very structure of an SPE implies that the SOE would be under no obligation whatsoever to 
provide any financial or operational support of any kind to the SPE were the assets of the SPE 
deemed insufficient to support the obligation of the SPE, or under any other circumstance. 

• As a result, synthetic lease transactions, which violate the tenor and spirit of true arms-length 
CTL's and which arguably feature SPE Landlords whose assets and liabilities should be 
disclosed and consolidated by either the Lender or the Tenant based on the criteria set forth in 
the Exposure Draft, will likely escape such scrutiny and consolidation efforts by virtue of the fact 
that most synthetic lease transactions do involve a SPE which is a subsidiary of a SOE. 

• While one may take comfort with the participation of a SOE, there is no obligation or certainty 
that the SOE will act in the manner implied under the Exposure Draft should its SPE subsidiary 
require additional financial support from the SOE. 

• While there may exist a "moral" obligation through the community of interests between a SPE 
and its controlling parent as may be expected in a parent-subsidiary relationship, the economic 
realities of the circumstances (i.e. expected liability), coupled with the SOE's effective practice of 
"corporate separateness" (to minimize the likelihood that creditors and claimants will 
successfully pierce the corporate veil of the SPE and attack the SOE), may be the determining 
factors in the SOE's willingness to support the financial activities of its wholly-owned SPE. 
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Summary 

The proposed SPE guidelines should not apply to CTL's at all and, even if the FASB were to 
conclude that CTL's should be subject to an SPE-related "test" with respect to consolidation, 
that test should take into account the risks, rewards and collateral features specific to CTL's 
which are not necessarily present in other forms of asset-backed transactions: 

• The guidelines suggested by the Exposure Draft would have a serious detrimental effect on 
CTL's and their participants, without promoting the increased transparency in financial reporting 
that the FASB is appropriately seeking. 

• Inasmuch as CTL's are thoroughly vetted and disclosed by each of the participating parties, the 
guidelines proposed in the Exposure Draft would serve to severely disrupt, if not eradicate in its 
entirety, an important asset class. 

• The proposed interpretation and,implementation of ARB 51 would cause irreparable harm to this 
important segment of the portfolios of institutional debt invesbrs, and effectively preclude those 
investors from participating in historically sound investments Vlhich have not been associated 
with deceptive accounting practices. 

• The relevant test of whether an SPE should be consolidated for reporting purposes is whether 
the activities of the SPE emanate from a transaction where each of the interested parties has its 
own, independent (from the other parties) economic interest, and whether each party is 
consistently reporting its respective interests from both an accounting and tax perspective. 
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Summary (Continued) 

The proposed SPE guidelines should not apply to CTL's at all and, even if the FASB were to 
conclude that CTL's should be subject to an SPE-related "test" with respect to consolidation, 
that test should take into account the risks, rewards and collateral features specific to CTL's 
which are not necessarily present in other forms of asset-backed transactions (continued): 

• Arguably, any transaction which features legally and economically independent participants, 
even in those instances in which one of those participants takes the form of an SPE merely for 
the purpose of insulating that transaction participant from risks associated with activities 
unrelated with the subject transaction, should be excluded from consideration under the 
Exposure Draft. 

• In the case of a CTL, each of the transaction participants is a completely separate, independent 
entity from each of the other participants, with absolutely no related-party involvement, no 
common or interrelated ownership or legal control, and no sharing of economic interests. 

• Only the Landlord of the Leased Property which is the subject of a CTL (Le. the Leased 
Property) is in a "first loss" position with respect to, and has the right to reap the benefit of any 
economic gain in, the Leased Property. 
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