




















Financial Accounting Standards Board 
July 28, 2003 

Proposed Changes to Paragraphs 80-84. 

These proposed changes introduce significant new concepts that will lead to frequent and 
unnecessary confusion in practice, with no apparent offsetting benefits. For the reasons 
discussed below, we urge FASB to delete paragraphs 9-11 of the Exposure· Draft and leave 
paragraphs 80-84 of Statement 140 as they are. 

Paragraph AI5 indicates that these changes were intended to make sure that the new 
restrictions on dealings between QSPEs and transferors (and their affiliates and agents) would 
apply to similar transactions that might not currently use a QSPE. However, the Exposure 
Draft provides no reason why the Board thought it was necessary or beneficial to apply those 
restrictions whenever beneficial interests are issued, nor do we see any obvious explanation. 

In fact, the requirement seems somewhat paradoxical. To a large extent, the Exposure Draft 
seems to be intended to bring some of the risks and rewards orientation from FIN 46 to bear 
in transactions involving QSPEs. The paradox is that transactions that do not involve QSPEs 
are subject to FIN 46 already. What is the purpose of requiring these transactions to use a 
QSPE, when that results in only a partial application of FIN 46 concepts? 

In paragraph II of the text of the proposed amendments, F ASB provides a different rationale 
for these changes. Paragraph II proposes adding a new sentence in paragraph 83 of 
Statement 140 to the effect that a transfer resulting in the issuance of an undivided interest (or 
other beneficial interests) will be deemed not to meet the requirement in paragraph 9(b) 
unless a QSPE is involved. The actual text of this change (which focuses on paragraph 9(b» 
bears little apparent relation to the explanation for the changes provided in paragraph AI5 
(FASB's desire to apply some of the other new provisions of the Exposure Draft to additional 
transactions). 

In addition, the change to paragraph 83 is arbitrary and inconsistent with paragraph 9 of 
Statement 140. The lead-in language in that paragraph indicates clearly and appropriately that 
a transfer may relate to "all or a portion of a fmancial asset". Where only a portion of a 
fmancial asset is transferred, it would appear logically that the question under paragraph 9(b) 
is whether or not the transferee has the requisite rights to pledge or exchange the transferred 
portion. 

The "all or a portion" language in paragraph 9 recognizes the fundamental fact that many 
fmancial assets are divisible assets. For example, consider a syndicated commercial loan, in 
which Bank A has advanced $10,000,000 to a borrower. Frequently, Bank A will have the 
right to transfer a portion of that loan to another bank. If Bank A assigns one half of its loan 
to an unaffiliated Bank B, then following the assignment Bank A and Bank B each have $5 
million loans to the borrower. It would be strange to suggest that Bank A's assignment to 
Bank B could not be recognized unless Bank B obtained the right to exchange or pledge the 
whole initial $10 million loan, including the portion retained by Bank A. 

The proposed change to paragraph 83 is also inconsistent with the portions of Statement 140 
that relate to loan participations. Paragraph 104 of Statement 140 refers to a loan participation 
as an undivided interest in the underlying loan. Paragraph 106 says, in effect, that paragraph 
9(b) can be satisfied for a loan partiCipation if the participant has the right to pledge or 
exchange the participation. 

Alternatively, F ASB may have believed that if the second step in a two-step transfer is a 
transfer of beneficial interests (including undivided interests), then the issuer of the beneficial 
interests could never have the right to pledge or exchange the assets that it acquired in the 
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first-step transfer. This is not true. There are transactions (such as the second example below) 
where an entity that issues beneficial interests retains the right to pledge or exchange the 
underlying assets. 

The Exposure Draft creates substantial uncertainties for the multi-trillion dollar market for 
agency mortgage-backed securities, a market which represents one of the largest components 
of the overall U.S. fixed income market and is a principal factor reducing the cost of home 
ownership in the U.S. As noted above, Freddie Mac and Ginnie Mae generally do not use 
QSPEs to convert mortgage loans into mortgage-backed securities. For example, in one type 
of agency MBS transaction, which accounts for a significant portion of the primary issuances 
by the GSEs, Freddie Mac purchases a pool of conforming mortgage loans and issues 
participation certificates (undivided ownership interests) in the purchased loans. No common 
law trust or other legal entity is used. The issued securities, which carry Freddie Mac's 
guarantee of timely payment of interest and principal, are either issued back to the mortgage 
banker that provided the mortgage loans or sold in the capital markets. In Ginnie Mae's 
primary issuance program, a mortgage banker directly issues undivided ownership interests in 
a pool of mortgage loans, and Ginnie Mae guarantees timely payment of interest and 
principal. 

Since undivided ownership interests are issued, some market participants are concerned that 
the final amendment will require that Ginnie Mae and Freddie Mac revise their issuance 
programs to use QSPEs. This would be an enormous (and otherwise pointless) undertaking, 
given the short transition period and massive size of these programs. 

Also, the proposed changes seem almost certain to preclude derecoguition in many two-step 
transactions in which (a) a transferor meets all the requirements of paragraph 9 and would not 
be the primary beneficiary under FIN 46, but (b) beneficial interests are issued and use of a 
QSPE is not practical for some reason. Consider two examples: 

One or more transferors sell commercial mortgage loans to an SPE that issues securities 
backed solely hy the cash flows from the loans. The transferors have no continuing 
involvement with the transaction, hut a two-step transaction is used out of an abundance 
of caution or for some' independent reason. A servicer (which is not affiliated with any 
transferor) has discretion between selling a troubled loan or working it out, which 
discretion precludes Q-status. The SPE cannot otherwise pledge or exchange the loans. 

One or more transferors sell various debt securities in a two-step transaction to an SPE 
that issues securities backed solely by cash flows from the transferred debt securities. The 
transferors have some form of minority continuing involvement with the transaction. A 
collateral manager (which is not affiliated with any transferor) has trading authority with 
respect to the debt securities, which precludes Q-status. 

Under current GAAP, these types of transactions can appropriately achieve derecoguition. 
The first example can achieve derecognition in reliance on Question 22A of F ASB' s Guide to 
Implementation of Statement 140, since the' transferors have little or no continuing 
involvement. The second example can achieve derecoguition by giving the entity that holds 
the fmancial assets sufficient freedom to pledge or exchange the assets so as to satisfy 
paragraph 9(b). The proposed changes to paragraphs 80-84 apparently remove these 
possibilities, notwithstanding that the assets have been thoroughly isolated from the transferor 
and removed from the transferor's control. 

These are some of the (we think) unintended consequences of the proposed changes to 
paragraphs 80-84. Those changes are so broad and novel that there are undoubtedly many 
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other categories of innocent bystander transactions that have not yet been identified. We 
submit that the problems created by these proposed changes greatly outweigh any likely 
benefit. Consequently, we strongly recommend that F ASB avoid these issues by leaving 
paragraphs 80-84 as they are and relying on the application of FIN 46 to transactions that do 
not involve a QSPE. 

If F ASB does not accept our suggestion above, to avoid issues with respect to agency 
mortgage-backed securities we request that FASB make it very clear that the new text in 
paragraph 83 does not apply to single-step transfers. 

Also, there is an issue in existing GAAP for mortgage bankers that swap mortgage loans for 
mortgage-backed securities in a transaction that does not use an SPE. These swaps are 
generally viewed as guaranteed mortgage securitizations that are effective to convert the 
loans to securities for accounting purposes; however, the absence of an SPE creates some 
uncertainty on that treatment, and we ask F ASB to clarify this point. 

III. Limits on QSPEs that Can Roll Over Beneficial Interests. 

The following changes proposed in the Exposure Draft relate to this point: 

Change to paragraph 35(c)(3) and new paragraph 35(1) (which collectively limit who 
can provide support commitments to QSPEs that roll over beneficial interests). 

Changes to paragraphs 80-84 (which effectively impose the requirements above on 
additional transactions by requiring the use of a QSPE in two-step transactions that 
result in the issuance of undivided interests). 

As discussed above in Part ILC.4., we strongly oppose the proposed changes to paragraphs 
80-84 and do not see any benefit from those changes to counterbalance the serious issues and 
confusion that they create. Our discussion below focuses on the proposed new paragraph 
35(1) and the related new cross-reference in paragraph 35(c)(3). 

We have two major sets of concerns relating to these proposed changes. The first set relates 
to their scope. The second set relates to the illogical results that may arise from application of 
these changes. 

A. Scope Issues. 

1. Derming Reissuance. 

Our most important concern relating to the scope of these proposed changes is that some 
constituents might believe that the concept of "reissuance" as used in the Exposure Draft 
includes periodic issuances of securities in traditional master trust structures. Several factors 
indicate that F ASB should not be, and we hope was not, concerned by this type of issuance: 

a. F ASB carved the forward commitments in these transactions out of 
the restriction in new paragraph 35(e). The problem is that there is no 
clear parallel carve out in 35(1), relating to entities that can reissue 
beneficial interests. 

b. The descriptions of "reissuance" in the Exposure Draft are much 
more consistent with a commercial paper type of funding program -
where proceeds of new issuances of BIs are used to repay maturing 
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BIs - than a traditional master trust program, where each series is 
paid from collections, and proceeds of new issuances are paid to the 
transferor as a reduction of the retained transferor interest. Since 
traditional master trust issuances result in a reduction of the retained 
transferor interest, there has been no prior sale/derecognition. The 
portion of the receivables represented by that interest was initially 
transferred solely in exchange for beneficial interests. 

c. FASB has dealt extensively with revolving period securitizations and 
master trusts, beginning at least with the deliberations leading up to 
the adoption of Statement 125 in 1996. It is hard to see how these 
issuances could be "[c]ontrary to the Board's initial understanding 
and belief,12, when both Statement 125 and Statement 140 have 
specifically referred to this type of issuance. 

d. Market participants have devoted substantial resources to modifying 
these structures to comply with prior steps in the 1251140 process, 
including TB 01-1. 

In light of these factors, we ask that FASB more clearly defme reissuance to exclude this type 
of activity. We have proposed a defmition in Appendix A, which focuses on whether the 
proceeds of the new issuance are applied to repay maturing beneficial interests held by parties 
other than the transferor (and its related parties) or instead are paid to the transferor. We have 
also suggested that FASB use the narrower and more descriptive phrase "roll over" instead of 
the tenn "reissuance." 

We also request confirmation that the concept of "reissuance" does not include remarketing 
of existing beneficial interests. For instance, in municipal bond securitization programs, 
certificates representing a beneficial interest in a pool of municipal bonds are periodically 
remarketed by a designated remarketing agent. The remarketing agent resets the interest rate 
on the certificates at a market-clearing rate at the time of each remarketing. Because the same 
securities remain outstanding, this should not constitute reissuance. The remarketing activity 
is not treated as a new issuance for either, tax or securities law purposes. 

2. Materiality of Reissuance. 

Our second scope concern is that F ASB seems to presume that any rolling over of beneficial 
interests by an SPE will always create a potential for some party to materially influence its 
own, or some other party's, economic returns. In many cases, this is not true. In particular, we 
do not believe that the ability to make decisions about rolling over investment grade 
instruments that are limited to a tenor of 397 days or less provides a meaningful ability to 
influence any party's economic returns. We request that the special new provisions relating to 
SPEs that roll over beneficial interests should only apply where the range of permitted 
maturities creates a possibility to materially influence the residual cash flows in a transaction 
and that a restriction to maturities under 397 days be included as an example of a range that 
would not ordinarily create that possibility. 

Our suggested 397-day tenor limit is drawn from Rule 2a-7 under the Investment Company 
Act, the primary regulation governing money market funds. In Rule 2a-7, the SEC has set out 
the requirements that a registered investment company must satisfy if it wishes to use the 
phrase "money market" (or similar terms) in its name. Companies that satisfy these 

12 Exposure Draft, Appendix A, par. A6. 
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requirements are permitted to use the Amortized Cost MethodJ3 or the Penny-Rounding 
Method 14 to calculate their current price per share, rather than the market valuation methods 
otherwise applicable to registered investment companies. 

Rule 2a-7 imposes a number of requirements, relating to, among other things, the maximum 
maturity (which is generally limited to 397 days) and credit quality of individual investments, 
weighted average portfolio maturity and portfolio diversification. The fact that the SEC 
permits funds that limit their investments to under 397 day maturities (and satisfy these other 
requirements) to use the Amortized Cost Method or Penny-Rounding Method reflects the 
SECs acknowledgment of the very limited volatility of valuations within that range. 

That regulatory recognition is supported by market information. For instance, one of our large 
bank members provided information, which we believe to be representative of the market 
generally, that analyzes the pricing on a particular master trust's money market securities of 
various tenors over the last 18 months. Separate analyses were completed for securities with 
maturities of 1-3 days, 4-14 days, one month, 2 months and 3 months. Spreads (interest rate 
differentials) were computed for each of these categories vs. the same benchmark: one-month 
LIBOR. On average, the spreads between one-month LIBOR and the one, two and three 
month maturity categories were 4.6 basis points, 4.5 basis points and 4.5 basis points, 
respectively. Even the very short (1-3 day and 4-14 day) categories varied only slightly 
(about 0.7 basis points) from the one, two and three month categories in average spread 
below one-month LIBOR. 

Rather than comparative pricing, decisions between different maturities within the permitted 
money market range tend to be driven by administtative/operational factors, such as a desire 
to stagger maturities and avoid having too much paper mature on any given day, investor 
demand and limiting the average maturity difference between assets and liabilities. 

B. Arbitrary Consolidation. 

One of the main problems with the new changes is that the criteria that nullify Q-status under 
proposed paragraph 35(t) do not require any assessment of the actual amount of control, or 
expected losses/residual return, held by the entities whose activities can nullify Q-status. 
These changes introduce an arbitrary consolidation regime, where immaterial actions of a 
third party can nullify Q-status and result in consolidation with a transferor (or preclude 
derecognition), when those actions (i) are not within the transferor's control, (ii) have no 
effect on the ttansferor's economic position and (iii) do not provide the third party with 
substantial control or substantial variability in return. 

The two out of three approach described in paragraph AI2 presumes that a party with two of 
the named factors will have a combined set of risks/upside/decision making abilities that will 
usually or often make that party a primary beneficiary under FIN 46." There are myriad 
situations where this is not true, particularly given the business consolidation in financial 

13 Defined in Rule 2a-7 as ''the method of calculating an investment company's net asset value 
whereby portfolio securities are valued at the fund's Acquisition costs as adjusted for amortization of 
p.remium or accretion of discount rather than at their value based on current market factors." 
4 Defined in Rule 2a-7 as "the method of computing an investment company's price per share for 

purposes of distnbution, redemption and repurchases whereby the current net asset value per share is 
fOWlded to the nearest one percent." 
" If par. A 12 is retained, it should be revised to conform to the body of the Exposure Draft on an 
important point: the two out of three test only comes into play if the SPE can reissue beneficial 
interests. That limitation does not appear in the discussion in par. A12. 
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services, resulting in large, diversified organizations that may incidentally "touch" a single 
SPE in mUltiple ways without even knowing it. For instance: 

A third party liquidity provider to the commercial paper program of a large master 
trust may have an affiliate that incidentally buys a Class B security issued by the 
same trust in its ordinary course of secondary trading. 

An insurance company may issue a surety bond that guarantees one series of 
securities issued by a master trust, and another affiliated insurance company may buy 
a mezzanine security from a different series in the same trust. 

When something like this happens, the results are hard to justifY on a principled basis: 

A relative bit player combines two out of the three listed factors. 

Because of the combination of these factors the SPE is no longer a QSPE, so a FIN 
46 analysis is necessary, and if paragraph 9(b) is not satisfied derecognition is no 
longer permitted 

Under FIN 46, the transferor or some other party that does not combine two out of 
three factors may be required to consolidate as the primary beneficiary. 

The proposed changes also arbitrarily require syndication of guarantees, liquidity facilities 
and derivatives in circumstances where there is no concentration of variability to justifY 
consolidation. For instance: 

Under proposed paragraph 35(f)(1), no QSPE could have a single provider of a surety 
bond that guarantees the senior beneficial interests. Yet, most transactions that 
feature a surety bond currently have a single provider, and those providers typically 
have very limited variability in their expected returns. 

Syndication is more common in the liquidity market, but it is far from universal, and 
it is highly arbitrary to require that no single party provide more than 50% of the 
liquidity commitments. Liquidity providers often have a variability of expected return 
that is comparable to the variability on the most senior beneficial interests (de 
minimis). 

Perhaps the most extreme example of the unnecessary complication and expense 
created by this aspect of the rule is an interest rate swap provided to an SPE by a 
party not otherwise involved in the transaction. An interest rate swap seems to be "a 
commitment ... to deliver additional cash ... to fulfill the SPE's obligations to 
BIHs." In many transactions that involve an interest rate swap, the swap would be the 
only such commitment. Apparently under proposed paragraph 35(f)(1), such a swap 
would have to be syndicated, and no party could provide more than 50%. 

The proposed changes would also apparently require any fee received by a surety bond 
provider in a transaction involving reissuance to be paid at the highest order of priority in the 
cash waterfall. This is simply not realistic, and we fail to see any element of effective control 
in this scenario. The surety provides a commitment to supply additional cash and has a 
beneficial interest (the right to receive the fee), but that fee would not otherwise always be at 
the most senior priority. For example, it could come second in line, after a trustee fee. 
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As currently drafted, the result of a party having two out of the three named factors or 
providing more than 50% of a liquidity facility is that the entity in question is no longer a 
QSPE. That could have double consequences: some enterprise might have to consolidate the 
SPE; and, if paragraph 9(b) was not otherwise satisfied, the requirements for derecognition by 
the transferor might not be met. We submit that the second consequence - failure of 
derecoguition - may not be appropriate even in some circumstances when the consolidation 
consequence was arguably appropriate. Specifically, if some party unrelated to the transferor 
had a controlling financial interest through holding two of the three factors or providing more 
than 50% of a liquidity facility, why should the transferor's derecognition analysis be 
affected? At present, however, we are not sure how to split these two consequences apart. 

We do, however, request that F ASB limit the arbitrary nature of this consolidation regime by 
only nullifYing Q-statos if (x) a party has relationships that satisfY any of paragraph 35(f)(I), 
(2) or (3) and (y) as a result of those relationships, the party bears a substantial percentage of 
the expected losses on the underlying assets, if incurred, or is entitled to receive a substantial 
percentage of the expected residual returns from the underlying assets, if realized. 

We have suggested appropriate language changes to proposed paragraph 35(f) in Appendix 
A. Besides the points addressed above, our suggested changes also provide clarity as to what . 
sort of decision making power (unilateral) is required for the decision making factor to come 
into play. 

IV. Prohibition on Equity Instruments. 

We have four technical requests with respect to this facet of the Exposure Draft. 

I. Consistent with discussions at the May 27, 2003 F ASB meeting, the 
prohibition on QSPEs holding equity securities should make use of the 
definition of "equity security" from Statement 115 and should use that 
term, rather than "equity instrument." In other words, QSPEs should not be 
permitted to hold transferred equity securities, as defined in Statement 115. 
We have made this change in our suggested language on Appendix A. 

2. However, many QSPEs hold beneficial interests issued by other SPEs that 
take the form of equity, and we request that those beneficial interests be 
excluded from the new prohibition. 

3. Similarly, many QSPEs hold shares of money market funds as temporary 
investments permitted by paragraph 35(c)(6) of Statement 140. Money 
market shares are equity securities within the meaning of Statement 115 
but are not the type of investment that FASB was concerned about in 
prohibiting QSPEs from holding equity securities. We request that FASB 
exclude money market shares from that prohibition. 

4. Just as QSPEs can hold non-financial assets temporarily as a result of 
collecting transferred financial assets, FASB should permit QSPEs to hold 
equity securities acquired through collection. This could happen in several 
ways, including (a) stock of an operating company may be held as 
collateral for a loan and foreclosed upon, (b) equity securities of an obligor 
may be automatically received in exchange for defaulted debt securities in 
a Chapter II reorganization and (c) stock of a single property company 
may be held as collateral for a commercial real estate loan in lieu of a 
mortgage on the real estate and may be foreclosed upon. We have 
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suggested appropriate additions to paragraph 41 of Statement 140 in 
AooendixA. 

V. Transitional Rules. 

We generally concur with the approach to transition rules taken in the Exposure Draft. 
However, we request that FASB grant an additional interim period of transition time to public 
entities and also consider three other accommodations. We believe that at least one more 
interim period of transition time is justified by the number of new concepts that F ASB is 
introducing and the complex issues they create. 

The additional accommodations that we request are as follows: 

1. Like Statement 140, this amendment could require changes in currently 
qualirying SPEs that can only be made with investor consent. In those 
circumstances, we request additional transition time consistent with what 
FASB provided in FTB 01·1. 

2. If F ASB imposes new restrictions on derivatives and other transactions 
between a QSPE and the transferor or its affiliates or agents, there could be 
situations in which a master trust has non·complying derivatives or other 
commitments related to pre·existing beneficial interests and little flexibility 
to alter the non·conforming arrangement. In that circumstance, an SPE 
should not lose its qualirying status upon issuing new beneficial interests or 
acquiring additional assets, so long as any such new beneficial interests do 
not benefit from the non.complying arrangement. 

3. The parenthetical phrase in paragraph 13 -"(through commitments to 
beneficial interest holders unrelated to the transferor}" - should be deleted 
or reworded to clearly communicate its meaning. We believe that in 
Statement 140 this phrase was meant to refer to forward commitments 
between a transferor and a QSPE that were required to remain in place 
because of commitments to unrelated beneficial interest holders. However, 
the phrase can be read to suggest that the additional assets must actually be 
obtained from BIHs not related to the transferor. 

VI. The Matched Presentation. 

Board members have from time to time expressed frustration with the number of issues that 
have arisen under Statements 125 and 140. We continue to prefer the control·based fmancial 
components approach embodied in Statement 140, so long as FASB accepts enough of our 
comments in this letter to maintain an operational control·based approach. However, ifFASB 
does not accept enough of our comments on the Exposure Draft to maintain an operational 
control·based approach, then we would support an alternative, which we refer to as the 
matched presentation. Our proposal is similar - but not identical - to the linked presentation 
in the UK. Among other things, we have suggested modifications that would accommodate 
liquidity and limited amounts of recourse, which w!'uld preclude linked presentation in the 
UK. 
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The proposed matched presentation is also similar to leveraged lease accounting for lessors 
under Statement 13. As in leveraged lease accounting, we think this special presentation 
would appropriately reflect the economic effects of securitizations. 16 

Under the matched presentation, a separate section of the asset side of the balance sheet 
would be devoted to display of SPEs. The SPEs' gross assets would be shown on a separate 

. line, immediately followed by a deduction for the non-recourse debt and third party equity 
interests issued by the SPE, arriving at the reporting entity's interest in the SPE. This does not 
violate netting concepts under FINs 39 and 41. Those Statements do not apply because there 
are no offsetting obligations. Rather than netting, this is a gross-up of the investment in the 
SPEs. 

Example: 

Investment in [and advances to] Special-Purpose Entities (see Note X): 

Gross assets managed ................................... . $100,000,000 

Non-recourse debt and third party equity interests ... 90,000,000 

Investment in special-purpose entities ........... . $10,000,000 

Similarly, a separate section of the income statement would be devoted to the interest and 
other income of the SPE. The income earned by the reporting entity from its investment in the 
SPE would be shown net in the income statement, with disclosure of the SPE' s gross arnounts 
of interest income, interest expense, servicing fees, bad debt losses, etc. in the notes to the 
financial statements. The investment in the SPE would have to be marked-to-market through 
income. 

In the Background and Basis for Conclusions section of Statement 125 (paragraph 103), the 
Board indicated that the use of a linked presentation approach had some appeal because it 
highlights significant information about transactions that have characteristics of both sales 
and secured borrowings. The Board indicated, "however, that the linked presentation would 
not have dealt with many of the problems created by the risks-and-rewards approach." We 
would be anxious for the Board to identify those problems. We are confident that the number 
of problems that would simply go away by adopting a well-designed and disciplined matched 
presentation approach far exceed the number of problems that would not be fixed. 

A. Benefits ofthe Matched Presentation. 

One of the difficulties with SPE consolidation issues is that current rules provide an all or 
nothing solution. One could argue that it is just as misleading to consolidate the whole as it is 
to consolidate nothing when the transferor retains rights ouly to certain portions of the cash 
flows of a financial asset. The matched presentation provides a more logical and practical 

16 See Statement 13, par. 108: 'The first issue concerning leveraged leases in the Discussion 
Memorandum asked whether leveraged leases are unique in the sense that special standards are 
required to recognize their economic nature. The affinnative responses to this issue generally gave as 
reasons the arguments stated in the Discussion Memorandum. The essence of those arguments is that 
the combination of nonrecourse financing and a cash flow pattern that typically enables the lessor to 
recover his investment in the early years of the lease and thereafter affords him the temporary use of 
funds from which additional income can be derived produces a unique economic effect." 
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approach which we believe would take some pressure off of these issues. In addition, we 
believe that the matcbed presentation would have the following benefits: 

I. It would add transparency to fmancial statements, since the information 
would be on display on the face of the balance sheet, supplemented by 
additional disclosure in the notes to the financial statements. 

2. Traditional balance sheet ratios and debt covenants would not be disturbed 
as they would by adding liabilities that are not obligations of the 
consolidating entity. 

3. Similarly, regulatory risk-based capital requirements would not be 
disturbed as they would by adding assets that are not owned by the 
consolidating entity. 

4. The matched presentation results in the derecognition of the transferred 
financial assets in the balance sheet to the extent of proceeds and it avoids 
considerable difficulties. In many instances, particularly when the 
transferor has provided some form of credit enhancement, the transferee 
acquires an interest in the cash flows of an asset and the transferor transfers 
its rights to those cash flows. However, the asset itself sometimes cannot 
be physically separated into the portion sold and the portion retained to 
enable each party to control its portion of the underlying asset. As a result, 
control over the underlying asset is shared and relegated to provisions in 
trust documents or other agreements that are acceptable to both the 
transferor and transferee. 

B. Eligibility for the Matched Presentation. 

If F ASB were to give serious consideration to the matched presentation, criteria would have 
to be developed to qualify for its use, and there would need to be discipline over its use. A 
number of factors that could be considered for eligibility include: 

I. There is a transfer of fmancial assets. A transfer for this purpose includes 
selling the assets or portions thereof, or contributing them directly or 
indirectly through special-purpose vehicles to an SPE. Uulike the definition 
in paragraph 364 of Statement 140, the posting of collateral as security for 
debt, even if non-recourse, should not constitute a transfer. 

2. The matched presentation would be available (subject to the following 
requirements) to the transferor and possibly to other entities to be 
determined upon further deliberation. 

3. The assets are used to support payment on securities, at least one class of 
which are rated investment grade by a nationally recognized rating agency 
upon issuance. The investors look primarily to the cash flows of the 
financial instruments to repay their investments. 

4. Any SPE involved would have to be a bankruptcy-remote entity such that 
the assets would be beyond the reach of the reporting entity and its 
creditors (irrespective of whether the reporting entity was the transferor). 
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5. If the SPE's beneficial interest holders have any recourse to the transferor 
or any of its consolidated affiliates, then: 

a. the maximum amount of recourse (other than for normal 
representations and warranties) must be classified as debt in the 
balance sheet - that is, it is not eligible to be displayed as a contra to 
the assets; 

b. if the reporting entity is the transferor, the quantity and quality of 
recourse must be such as not to preclude legal true sale; and 

c. if the reporting entity is not the transferor, then the reporting entity's 
exposures to the assets must benefit from substantial first loss 
protection. 

Liquidity facilities that do not fund defaulted assets would be excluded 
from this provision. 

6. Even if the transfer is to an SPE and the SPE is not able to sell or pledge 
the transferred assets, control is relinquished by the transferor if the 
transferor is unable to reclaim the transferred assets. 

7. The securitization SPE can issue debt securities collateralized by fmancial 
assets and/or participation securities representing undivided interests in the 
assets and/or equity instruments representing residual interests in the 
assets. 

8. The transferor or an affiliate can service the assets and can enter into 
derivative transactions with the SPE, which will be accounted for under 
Statement 133, as amended. 

9. Revolving structures qualify and random removal of accounts that are no 
longer needed to support the debt or participation interests, according to the 
governing documents, can be removed from the securitization SPE and 
reclassified on the balance sheet to an unmatched category of assets. 

VII. Conclusion. 

to. The reporting entity could not have an option to purchase the SPEs assets 
other than a cleanup call when the level of the fmancial assets outstanding 
falls to 10% of the level at the date transferred. 

We have tried to identify as many of the unintended consequences of the changes proposed in 
paragraphs 4, 5 and 9-11 of the Exposure Draft as we could. However, it is virtually 
inevitable that some issues have gone undetected, given the scope of those changes, the 
number of new concepts they introduce into Statement 140 and the inconsistency of some of 
the new rules with existing provisions of Statement 140. We have suggested changes to 
address the problems that we have identified under paragraphs 4 and 5, but we also urge 
F ASB to consider again whether the benefits to be gained from these changes (as well as the 
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changes in paragraphs 9_11 17
) outweigh their costs, including currently foreseeable costs of 

compliance and the costs of dealing with the as-yet unidentified new problems. 

We believe that the control-based financial components approach in Statement 140 yields fair 
representation and useful financial statements. We also believe that Statement 140 and other 
existing GAAP already handle several of the specific points addressed by the Exposure Draft 
in a satisfactory manner. 

* 

The ASF and the Association appreciate the opportunity to provide the foregoing comments 
in response to the Exposure Draft. We look forward to participating in the roundtable 
discussion on the Exposure Draft. Should you have any questions or desire any clarification 
concerning the matters addressed in this letter, please do not hesitate to contact either Dwight 
Jenkins, Executive Director of the ASF, at 646.637.9232, or George Miller, Senior Vice 
President and Deputy Counsel of the Association, at 646.637.9216. 

lsI VernonH.C. Wright 

Vernon H.C. Wright 
Chairman 
American Securitization Forum 

17 See request in Part II.D. 
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Appendix A 

Suggested Language 

We have reprinted oaragraphs 3 through \\ of the Exposure Draft below and marked the text 
of those paragraphs to show the changes we recommend. 

STANDARDS OF FINANCIAL ACCOUNTING AND REPORTING 
Amendments to Statement 140 

3. Paragraph 9( a) is replaced by the following: 

The transferred assets have been isolated from the transferor-put presumptively 
beyond the reach of the powers of a bankruptcy trustee or other receiver for the 
transferor or any consolidated affiliate of the transferor that is not a special 
purpose corporation or other entity designed to make remote the possibility that it 
would enter bankruptcy or other receivership (paragraphs 27, 28, and 83(c». 

4. Paragraphs 3S(c)(\}-3S(c)(3)18 are replaced by the following: 

c. It may hold only: 
(\) Financial assets transferred to it that are not equity securities las 

defined in Statement IIS*) ilia_eats and that are passive in nature 
(paragraph 39) 

(2) Passive derivative financial instruments elltefes inte with 
eeanteflllH'lies elkef thEIII the IfansfefOf, its IIffilill!es, BIIS ageats that 
pertain to beneficial interests (other than another derivative fmancial 
instrument) issued or sold to parties other than the transferor, its 
affiliates, or its agents (paragraphs 39 and 40); if entered into with 
the transferQr Of any of its affiJjates or agents 511Cb a derivative 
financial jnstrument must DOt as of the trade date <taking jnto 
account all future events that are reasonably foreseeable at that time) 
by itself or in combjnatjon wjth other derivatives provided by the 
transferor or its affiJiates Of agents he exnected to Cancel mIt other 
parties in the aggregate from bearing a material portjoo of the 
economics assocjated wjth the underlyjng assets 19 

(3) Financial assets (for example, guarantees or rights to collateral) that 
would reimhurse it if others were to fail to adequately service 
financial assets transferred to it or to timely pay obligations due to it, 
that it entered into when it was established, when assets were 
transferred to it, or when beneficial interests (other than derivative 
financial instruments) were issued by the SPE, and that are entered 
into with certain parties. The limitations on the permissible 
counterparties to these financial assets are discussed in paragraphs 
3S(e) and 3S(f). 

18 To provide greater accounting certainty for some transactions in which mortgage bankers swap 
mortgage loans for guaranteed mortgage-backed securities without using a legal SPE, we also suggest 
that F ASB clarify that such transactions qualify as guaranteed mortgage securitizations. 
19 We request that FASB also include an exception for otherwise permitted cleanup calls and removal 
of account provisions. 



*For Wlmoses of this paragraph and paragraph 41 neither beneficial interests in other SPEs 
that bold only financial assets (oilier than equity securities as defined jn Statement 115) nor 
any investments of a type peonitted by paragrapb 3S(c)(6) shall be deemed to be "equity 
securities" even if those beneficial interests are in the fonn of equjty 

5. The following subparagraphs are added after paragraph 35(d): 

e. It may not enter into an agreement described in paragraph 35(c)(3) (other 
than a forward contract in a revolving period securitization as discussed in 
paragraphs 77-79 or a simjJar 1wdertaking in a transaction with a "nre­
funding period" in which the initial cash proceeds mised exceed the 
purcbase price of the financial assets transferred at closiog and aU or a 
portion of the excess is used to nay for addjtional assets over a specified 
period of time pursuant to a commitment set out in the related documents) 
with a transferor, its affiliates, or its agents iliat ee"""ils lIllY ef Iftese "lIFIies 
Ie "eli Iei' ,,""iliefllll eRsk er elftel' assels Ie Ifte gPB er ils BUls." That 
prohibition applies to liquidity commitments, fmancial guarantees, written 
options, and other arrangements with the SPE as well as commitments to 
purchase outstanding beneficial interests directly or indirectly from the 
beneficial interest holders or to otherwise settle beneficial interests with their 
holders. It also applies to total return swaps and any other derivative 
instruments that may require delivering additional fmancial assets. It applies 
even if the commitment is contingent or conditional, whether the contract is 
settled net or gross, whether the settlement is current, deferred, or prepaid, 
and regardless of the relationship of the notional amount of the instrument, if 
any, with the face amount or value of the transferred assets. However it does 
not apply to G) customary representations warranties and other teons that are 
not designed to protect the transferee from credit losses including terms that 
nermit the return of assets or provide sirnjlar remedies in in§1ances of 
misrepresentatjon fraud incomplete documentation servjcing violatjons or 
non-credit.related djJutjye adjustments to transferred recejvables (ij) 
amOUnts deducted from servicing fees (iii) transfers of interchange in credit 
card securitizatjons fiy) investments of the type referred to in paragraph 
35(c)(6) or (y) other commitments that singly and in combination are not 
expected to cancel out other parties in the aggregate from bearing a material 
portion of the economics associated with the underlying assets 

f. If it has the ability to reissIIe roll oyer"" beneficial interests by applying the 
proceeds Qfnew issuances ofbeneficiaJ interests to retire maturing beneficial 
interests held by parties other than the transferor and its related parties (and 
the roll overs create a possibility for some party to materially affect residual 
cash flows which would ordinarily not be the case if maturities were 
restricted to 397 days and under) no party <including affiliates or agents) 
bears a substantial percentage of the expected losses on the underlying assets 
if incurred or is entjtJed to receive a substantial percentage of the expected 
resjdual returns from the underlying assets if realized as a result of the 
following ,,""ilieflallifflilatieflS a",,~ fut!!r.s: 
(1) Ne-Sl!cll party (including affiliates or agents) enters into a 

commitment (or commitments) Ie "eliter a""ilieft,,1 eask er elfter 
assels Ie fulfill Ike SPB's eeligatiens Ie BIlls described in paragraph 
3S(c)(3) of Statement ] 40 (gtber than a fmward contract in a 
reyolvjng period securitjzation or pre-funding transaction as 
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described above) if that commitment has (or those commitments 
have) a fair value that is more than half the aggregate fair value of all 
such commitments to the SPE,~ 

(2) N<rSllcli party (including affiliates or agents) both makes lwilateral 
decisionst about ~ rolling over beneficial interests and either 
enters into a commitment (or commitments) la delive. additieaal 
eash er atke. a •• el. la fIlUili tke SP!':'. a"ligatiaa. la BHI. ~ 
in paragraph 35(c)0) of SPItement 140 (otber than a forward 
contract of the type described above) or holds beneficial interests 
atke. Ikan tke masl .eaia. ift Ilean!), that are subordinated as to 
payment of principal- or 

(3) N<rSllcli party (including affiliates or agents) blllh holds beneficial 
interests atker Ikaft Ihe masl sania. ift Ilnan!), that are subordinated 
as to payment of nrincipal and enters into a commitment (or 
commitments) la delL er additiaaal ea.h ar alker !ISseis la fulfill !he 
SP!':'. ""ligatiea. Ie BIB. described jn paragraph 35Cc)(3) of 
Statement ] 40 (otber than a [onyard contract of the tyne described 

~. 

·This prohibition does not include a commitment for servicing advances if the servicer lIlil.l 
ean ehease aal la mal,e Ike ad, anee if il "elie ,e. recovery ef the advance from collections on 
the assets ef tke SPE i. ill de eel. 
III. RemarJreting ofheneficial interests does not constitute a roll oyer 
tFor this purpose, the term decisions implies discretion. The ability or responsibility to take 
action does not imply decision making for purposes of this Statement if the party taking the 
actions has no discretion. 

6. The second sentence of paragraph 39 is deleted. 

7. The first sentence of paragraph 4] is replaced by the following' 

A qualifying SPE may bold equity securities or nonfinancial assets other than 
servjcjng rights only temporarily and only if those equity securities Of nonfinancial 
assets result from collecting the transferred financiaJ assets 

+j!. The first sentence of paragraph 45 is replaced by the following: 

A qualifying SPE may have the power to dispose of assets to a party other than the 
transferor, its affiliate, or its agent on termination of the SPE or maturity of the 
beneficial interests, but only automatically on fixed or determinable dates that are 
specified at inception in a manner specified at inception. 

&2. The following sentence is added at the end of paragraph 45: 

Also, if the SPE can decide whether to sell transferred assets to third parties or 
distribute them to BIHs, the manner of disposition is not specified at inception. 

9. Peragrajlh 8Q and Ike heading Il.eeediag it are relllaeed ,,~ Ike fulla" iag: 

Isalatioa ef TFaasfeFFed I.sse*s ia SeeoFU~atioas "ad 9theF TF"as"etieas That 
Resolt ia Isso"aee of Beaefiei"llateFests 



A \rons .. etiaa ,eSHkiag ia iSSlillftee ef Beaefiei .. 1 iale,esls (iaelsEliag SfUjj liaea 
iale,ests) e .... iea eal ia aae tfftRBle, af .. series ef«lIftsfers ffiIIj Bf fRay Ret iSBlalB tBB 
«lIlIsle .. ea assets Be) alia tBe reaeB ef tBe tfftRBferef IIftd its eredile,s. V,zBelller it dees 
aillgeaas aa tBe stfHetHre af IBe «lIftsaeHaa takea as a .. Bale, eBasiaeriag SHBB melBrs 
as tBe I)'jle lIfta elEleRt Bf fertilef it"'B'" _eRt in ammgefRBals IB jlfBleel ia 0 eslBfs 
HBfR Bfeail lIfta iRtefesl rale risle;, tBe ", .. ailskility Bf BIBef assets, lIfta tBe flB'" ers Bf 
Bllfli"HjlIO) eB_ Bf BtBef feeei0 ers. 

HI. Ia jlarn!!flll'as 81 84, the .. Bfa see"Filiftllia/i af Seeffl iliftltia ... is fill9laeea B) 1I ..... aetie" 
Bf _ .... elie"" eaea lifRe tBat .. efa Hjljlears. 

11. The felle ding sealeaee is aaaea at the eaa Bfjlaragrajla 83:20 

HB .. e 0 ef, iSBlatiBa is Bnly aae Bf tBe .. !tUffefReRts ia jlarngra"a 9, lIfta URless tBe 
«IIftSfef aeseriB.a in "aragfHjla 83(9) is la a !t1iIIlif) ing SPB, tBe _slef shall Be 
a.efRea RBI IB fReel tBe fe'laif.meRI in "ftfRgfHjla 9(9) that the traasleFee aas the righl 
IB ,,1.elgB Bf B"ekaage tBe _sle .. ea assets. 

Effective Dates and Transition 

Ii!!!. Public entities shall apply this Statement prospectively to transfers occurring after the 
beginning of the first second interim period after the issuance of the fmal Statement. Private 
entities shall apply this Statement prospectively to transfers occurring after the beginning of 
the fIrst annual period after the issuance of the fmal Statement. 

I,.,!,. A formerly qualifYing SPE that fails to meet one or more of the conditions for being a 
qualifYing SPE as amended by this Statement shall continue to be considered a qualifYing 
SPE if it maintains its qualifYing status under previous accounting standards, does not issue 
new benefIcial interests after the effective date, and does not receive assets other than those it 
was committed to receive (!brBsga eBmmitfBBats IB "Baetieial ialefesl aBlaBrs _Iatea IB 
tBB IfenBfefBr) under arrangements made before the effective date of this Statement. An 
addjtjonal transition period shall he permitted jn two circumstances for fannedy 91laJifying 
SPEs tbat otherwise meet all prtbe requirements specified in the preceding sentence' 

a If a fonnedy qualifying SPE cannot be restnlctured to qualify under the 
revised standards wjthout the consent nfthe bolders nrnre-existing beneficiaJ 
jnterests that SPE shall continue to be consjdered a quaJjfying SPE eyen jf it 
issues new beneficial jnterests after the effective date so long as all 
beneficial jnterests issued by the SPE after the effectjye date permit the 
necessary changes in structure In this case the additional transition period 
ends three months after the earliest date at which sufficient approvals to 
pennit the necessary changes Can he obtained from BIHS and any other 
persons whose anpmvals are required by the terms of the prior contractual 
arrangement hut in no event later than [the fifth annjversary of the effective 
.di!.!!;1 

b If the only reason that a fonnedy qualifying SPE no longer quaHfies is that 
prior to the effective date the transferor or jts affiliates or agents bave 

20 If F ASB does not delete this paragraph, to avoid issues with respect to agency mortgage-backed 
securities we request that F ASB make it very clear that the new text in paragraph 83 does not apply to 
single-step transfers. 
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provided a derivative o[ other support commitment not nennitted unde[ the 
revised standards then that SPE shaH continue to be consjdered a guaJjfyjng 
SPE even if after the effective date it issues new beneficial interests o[ 
recejves assets other than those it was committed to recejye so Jong as any 
such new beneficial interests are not entitled to the benefits of such non­
comnlying derivative or commjtment 

Otherwise, the formerly qualifYing SPE shall be considered disqualified and shall not be 
eligible for the exceptions in paragraph 46 of Statement 140 and paragraphs 4(c) and 4(d) of 
FASB Interpretation No. 46, Consolidation of Variable Interest Entities. 


