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AALU Positions Summarized

Substantive_Rules. An employer who enters into an endorsement split-dollar life
insurance arrangement should not account, under FAS 106 or APB 12, for any postretirement
benefits provided by the policy, provided that neither the policy nor any other arrangement
imposes on the employer any obligation to pay the benefits that the insurer has contracted to
provide.’ The employer should account for the acquisition and maintenance of such a policy
solely under FASB Technical Bulletin 85-4.

An employer who enters into an endorsement split-dollar life insurance arrangement
within the scope of Issue 06-4* does not undertake an obligation meeting the definition of a
“liability”. If, however, the employer may arguendo be viewed as having undertaken a liability,
then an endorsement split-dollar policy effectively settles the liability within the meaning of the
term “settlement” as FAS 106 defines it. These same conclusions should obtain whether an
endorsement split-dollar policy requires a single premium or a series of premiums and whether it
is participating or nonparticipating.”

Transition Rules. For the reasons just explained, the proposed consensus on Issue 06-4
should not be adopted. If adopted, however, then the proposed consensus should apply only to
endorsement split-dollar arrangements entered into in fiscal years beginning after December 15,
2006. If, however, the FASB will not provide prospective-only relief, then employers should be
allowed to amortize required accruals associated with existing policies. With respect to
endorsement split-dollar arrangements in place at the beginning of an employer's first fiscal year
beginning after December 15, 2006, the employer would recognize deferred compensation
expenses and postretirement benefit obligations over the average remaining service period of
covered employees.”

hereto as Attachment II. The second comment letter provided a representative Split-Dollar Endorsement
Agreement.

3 The policies encompassed by our position (sometimes described in these comments as part of a "typical”

endorsement split-dollar arrangement) include, but are not limited to, the policy described in Exhibit 06-4A of EITF
Issue Summary No. 1, Supplement No. 1 (May 31, 2006).

¢ The scope of Issue 06-4 is limited to the recognition of a liability and related compensation costs (i.e,, the

question of whether such items should be recognized) for endorsement split-dollar life insurance policy

arrangements that provide to an employee a benefit that extends to postretirement periods. Draft Abstract, 4.

: According to the Draft Abstract, the Task Force believed that the purchase of an endorsement type policy

does not constitute a settlement because the policy fails to qualify as nonparticipating. However, under FAS 106 as
explained below, both participating and nonparticipating insurance contracts can be used to settle post-retirement
benefit obligations. See FAS 106 9994, 372 and 374 and the discussion below of Issue 2 under "Comments on Dratt
Abstract Paragraph 5."

8 The staff of the EITF had proposed such a transition rule. See transition Alterative C in Issue Summary

No. 1. Supplement No. 1.
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Comments on Draft Abstract

The Draft Abstract suggests that comments "are most helpful if they identify the issue
and the specific paragraph or group of paragraphs to which they relate and clearly explain the
issue or question." Accordingly, we direct the present comments to the paragraphs of the Draft
Abstract captioned below.

Comments on Drafi Abstract Paragraph 5

Paragraph 5 of the Draft Abstract reads in relevant part as follows:

The Task Force reached a [consensus] that for a split-dollar life insurance arrangement
within the scope of this Issue, an employer should recognize a hability for future benefits
in accordance with Statement 106 or Opinion 12 (depending on whether a substantive
plan is deemed to exist) based on the substantive agreement with the employee. The
Task Force believed that a liability for the benefit obligation under Statement 106 or
Opinion 12 has not been settled through the purchase of an endorsement type policy.’

The foregoing langhage appears incorrectly to compress two issues that must be analyzed

separately:
1. Does the employer incur a “liability”?
2. If the employer has incurred a liability, does an endorsement split-dollar policy

“settle” the liability?
Issue 1: Does the employer incur a "liability”'?

The basic precondition from which arises the relevance of a settlement is the finding of a
liability.>  This precondition emanates from FAS 106 which proceeds from the fundamental
premise that an "obligation" to provide postretirement benefits exists in the circumstances there
under analysis.” FAS 106 concludes that an obligation to provide postretirement benefits meets
the definition of a "liability" as applied to the obligor.'®

! Paragraph 5 of the Draft Abstract concludes with the following sentence: "The Task Force believed that

the purchase of an endorsement type policy does not constitute a settlement since the policy does not qualify as
nonparticipating because the policyholders are subject to the favorable and unfaverable experience of the insurance
company." We comment on this sentence below in discussing Issue 2.

i Statement of Financial Accounting Concepts No. 6 (“CON 6”), §38. Sce also 142: “Once incurred, a

liability continues as a liability of the entity until the entity settles it, or another event or circumstance discharges it
or removes the entity’s responsibility to settle it.”
G

Please note as the staff of the EITF noted that netther FAS 106 nor APB 12 specifically references split-
dollar life insurance arrangements. Issue Summary No. 1, Supplement No. 1, 5.

10 FAS 106, §163.



Director
August 4, 2006
Page 4

To resolve Issue 06-4, it must be determined whether this same premise of an obligation
on the part of the employer obtains when that employer enters into an endorsement split-dollar
arrangement under which ouly the insurer provides a postretirement benefit. For the reasons set
forth below, the employer, without obligation at any time or under any set of circumstances to
pay the postretirement benefit, does not have a liability.

In ana]yzing whether the pertinent "obligation" constitutes a "liability", FAS 106
references CON 6.'" CON 6 defines "liabilities” as follows:

Liabilities are probable future sacrifices of economic benefits arising from present
obligations of a particular entity to transfer assets or provide services to other entities in
the future as a resuit of past transactions or events.'?

Dissecting this basic definition, CON 6 states that a hability has three essential
characteristics: °

(a) It embodies a present duty or responsibility to one or more other entities that
entails settlement by probable future transfer or use of assets at a specified or determinable date,
on occurrence of a specified event, or on demand,; 14

(b) The duty or responsibility obligates a particular entity, leaving it little or no
discretion to avoid the future sacrifice; and

(c) The transaction or other event obligating the entity has already happened.

None of these characteristics present themselves when an employer enters into a typical
endorsement split-dollar arrangement to provide postretirement benefits.

(a) The employer undertakes no duty or responsibility to settle an obligation by
transferring or using assets. As we explained in our comments of March 15, 2006, a typical
endorsement split-dollar arrangement providing a postretirement benefit places on the insurer the
entire obligation to pay the benefit. The insurance company undertakes the legal obligation to
provide a specified benefit to a specific individual in return for a fixed consideration or premium
which the employer may cease paying at any time without penalty. The insurance policy
imposes on the insurer, not on the employer, the responsibility to pay the agreed postretirement
benefit at the prescribed time or when a specified event (e.g., the employee’s death) occurs. The
EITF's own illustration of a hypothetical endorsement split-dollar life insurance arrangement

11

FAS 106, 1152-163.
" CON 6, §35.
12 CON 6, §36.

14 “The essence of a liability is a duty or requirement to sacrifice assets in the future.” CON 6, 1193, The

description of this first characteristic reinforces the concept that the basic precondition from which arises the
relevance of a settlement is the finding of a liability.
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makes this same point. The described features of that policy include the following: "The
employer has no legal obligation to pay the employee's beneficiary the specified death benefit
should the insurer default under its obligation."®

“A required future sacrifice of assets is a liability of the particular entity that must make
the sacrifice.”® Under an endorsement split-dollar arrangement, the entity that will be required
to sacrifice assets is the insurer, not the employer. (For these reasons, FAS 106 properly
excludes -~ from both the accumulated postretirement benefit obligation and plan assets --
benefits covered by insurance contracts, participating and nonparticipating.)"’

(b) The duty or responsibility obligates not the employer but, rather, the insurer,
which has no discretion to avoid the future sacrifice as long as the life insurance policy remains
in force.

() The event obligating the insurance company to pay the postretirement benefit has
not yet occurred.

To have a liability, an entity must be obligated to sacrifice its assets in the future-—that is,
it must be bound by a legal, equitable, or constructive duty or responsibility to transfer assets or
provide services to one or more other entities.'’® An employer who enters into an endorsement
split-doilar arrangement described in Issue 06-4 has no such obligation. Rather, the employer
legally, equitably, and constructively has arranged for the insurer to transfer assets (i.e., pay the
agreed postretirement benefit) at a prescribed time or upon the occurrence of a specified event.

In order for an obligation to constitute a liability, all three essential characteristics that
CON 6 describes must be present. A typical endorsement split-dollar arrangement has none of
these characteristics. Accordingly, the Draft Abstract incorrectly concludes that the employer
should recognize a liability under these circumstances.

The typical endorsement split-dolar life insurance policy described in the Draft Abstract
illustrates this very point. Under the terms of that policy, the employer purchases a life insurance
policy to ensure the life of an employee and pays a single premium at inception of the policy. By
paying the premium, the employer contractually obligates the insurance company to pay the
employee the amount of the postretirement benefit that the split-dollar arrangement specifies.
Once the employer has paid the premium, the employer has no further obligation to the
employee, the employees' beneficiaries, or anyone else. By contractually agreeing to provide the
insurance, the insurer has agreed to undertake all relevant obligations.19

See Exhibit 36-4A Accompanying Issue Summary No. 1, Supplement No. 1.
CON 6, 199,

FAS 106, 1967, 368.

" CON 6, 1200.

We imply no different result when a policy requires an employer to pay premiums over time rather than
paying a single premium. Provided that neither the policy nor any other arrangement imposes on the employer any
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Issue 2:  If the employer has incurred a liability, does an endorsement split-dollar policy
“seftle” the liability?

According to the Draft Abstract, the Task Force believed that a liability for the benefit
obligation under FAS 106 or APB Opinion 12 has not been settled through the purchase of an
endorsement type policy. For the reasons previously summarized, an employer does not have a
liability in the first place. If, however, the employer has incurred a liability, then the employer’s
act of entering into an endorsement split-dollar arrangement for the postretirement obligation
cffectively settles the liability under the definition of “settlement” in FAS 106,

FAS 106 defines the term “settlement” as a transaction that—

(a) Is an irrevocable action;

(b) Relieves the employer (or the plan) of primary responsibility for a postretirement
benefit obligation; and

(c) Eliminates significant risks related to the obligation and the assets used to effect
the settlement.”

An endorsement split-dollar arrangement within the scope of Issue 06-4 clearly satisfies
these criteria.

(a) The action is irrevocable in that (assuming -- in our view, incorrectly ~- the initial
existence of a lability, i.e., an obligation of the employee) it shifts the obligation from the
employer to the insurer. As we explained in our comments of March 15, 2006, once an employer
[irrevocably] purchases the policy, the employer effectively has relieved itself of any
responsibility to pay postretirement benefits covered by the policy and has eliminated any risk of
any future obligation to pay such benefits. The policy by its terms may be cancelable, and it will
lapse if the employer fails to pay any future required premiums. Even if it is canceled or lapses,
however, the policy by its terms typically does not impose on the employer any contingent or
secondary liability to provide the postretirement benefit that the policy would have provided.!

(b) The insurance arrangement typically relieves the employer (and any applicable
plan) of all responsibility for the postretirement benefit obligation.

obligation to pay the benefits that the insurer has contracted to provide, the employer lacks a "liability” (within the
meaning of CON 6 and FAS 106).

2 FAS 106, §90. See also the definition of "Setilement” in FAS 106, Appendix E.
2 We, thus, disagree with the proponents of "View A" of Issue 06-4 that the employer has failed to enter into
an irrevocable arrangement. See Issue Summary No. 1, Supplement No. 1, §17a.
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(c) The transaction typically eliminates all risks related to the obligation and the
assets used to effect the settlement. Upon paying the premiums required under the policy, the
employer has eliminated all risks to its assets. The agreed postretirement benefit obligation will
be paid solely from the assets of the insurer.*

FAS 106 clearly provides that insurance can be used to settle an obligation to provide a
postretirement benefit.”® Inexplicably, notwithstanding this language in FAS 106, the Draft
Abstract bases its conclusion, that a settlement does not occur, in part on whether the insurance
policy is participating or nonparticipating. Paragraph 5 of the Draft Abstract reads in relevant
part as follows:

The Task Force believed that the purchase of an endorsement type policy does not
constitute a settlement since the policy does not qualify as nonparticipating
because the policyholders are subject to the favorable and unfavorable experience
of the insurance company.

Basing the finding of a settlement on whether a policy is participating or nonparticipating
strikes us as a non sequitur. The term "participating” refers merely to the possibility that an
owner of a policy may be charged or credited for the insurer's experience under the policy. The
existence of a participation feature, however, does not cause a policyholder to have or retain any
obligation (residual or otherwise) to pay the benefits that the insurer has contracted to provide. If
unfavorable experience occurs under a policy, then the employer has a choice. It can agree to
pay the additional amounts the insurer requires in order to continue the same level of insurance
benefits. Alternatively, the employer can decide not to pay additional premiums and accept less
insurance coverage. ° Either way, the employer undertakes no new or incremental obligation.
The employer's decision is purely volitional and in no way obligatory.

The example in the Draft Abstract also makes this point. The example lists the amounts
on which the employee's portion of the policy death benefit typically is based. None of the

described amounts depends on or is affected by any participation feature of the insurance
contract.

Moreover, FAS 100 itself provides that both nonparticipating and participating life
insurance policies may be used to settle a postretirement benefit obligation. Paragraph 90 of
FAS 106 lists, among examples of transactions that constitute a settlement, purchasing long-term
nonparticipating insurance contracts. However, FAS 106 also concludes that, subject to
exceptions not relevant in this context, it would be appropriate to treat a participating contract the
same as a nonparticipating contract and to consider purchases of participating contracts as

= In stating this conclusion, we assume that the insurer is not merely an alter ego of the employer and

possesses sufficient capital and financial strength to pay the benefits that it has contracted to provide,
B See FAS 106, §990-95; 365-374.

24 The employer can, of course, elect to come down semewhere in the middle, i.e., balance cost and benefit in

some manner other than unchanged premiums or full benefits.
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settlements of accumulated postretirement benefit obligations.25 Paragraph 368 of FAS 106
reads as follows:

Participating contracts have some of the characteristics of an
investment. However, the employer is as fully relieved of the
obligation as with a nonparticipating contract, and a separate actuarial
computation ordinarily would not be performed. The Board concluded
that, except as indicated in paragraphs 369, 370 and 374, it would be
appropriate to treat a participating contract the same as a
nonparticipating contract and to exclude the benefits covered from the
measures of the accumulated postretirement benefit obligation.
[Emphasis supplied.]

Paragraph 372 of FAS 106 reinforces this point:

As discussed in paragraph 368, an employer is as fully relieved
of the accumulated postretirement benefit obligation by the purchase
of a participating contract as it is by the purchase of a nonparticipating
contract. Consequently, except as discussed in paragraphs 369 and
374, the Board concluded that it would be appropriate to treat a
participating contract the same as a nonparticipating contract and to
consider purchases of participating contracts as settlements of
accumulated postretirement benefit obligations. [Emphasis supplied.]

Paragraphs 368 and 372 of FAS 106 reference exceptions to their basic conclusions.
None of those exceptions alter the basic conclusion that both nonparticipating and participating
contracts can be used to settle an obligation. Paragraph 369 states that the participation right
inherent in a participating contract is in substance an investment that shouid be recognized as an
asset. Paragraph 370 explains how the participation right should be measured. Paragraph 374
(which like paragraphs 368 and 372 recognizes that the purchase of a participating contract may
constitute a settlement) addresses computational details.

In Issue Summary No. 1, Supplement No. 1, the proponents of View B correctly
concluded that an employer should not recognize a liability for post-retirement benefit
obligations because the purchase of an endorsement split-dollar life insurance policy effectively
settles the obligation. For the reasons set forth in our comments of March 15, 2006, we endorse
View B and disagree with View A.

Comments on Draft Abstract Paragraphs 6-9

For the reasons previously set forth, the FASB should not adopt the proposed consensus
on Issue 06-4. If, however, the proposed consensus must be adopted, then the transition

» FAS 106, §372. See also 494 (“If the purchase of a participating insurance contract constitutes a

settlement....”), and 1374 (same).
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requirements should recognize the significance of the change. The Draft Abstract fails to
provide fair, equitable and appropriate transition relief.

According to the Draft Abstract, the proposed consensus would be effective for fiscal
years beginning after December 15, 2006.°° Paragraph 6 of the Draft Abstract proposes that
entities transition to such a consensus through either (a) a change in accounting principle through
a cumulative-cffect adjustment to retained eamings or to other components of equity or net assets
in the statement of financial position as of the beginning of the year of adoption or (b) a change
in accounting principle through retrospective application to all prior periods. FAS 106, by
contrast, provided entities the option to recognize its changes on a delayed basis by amortizing
the transition obligation or asset on a straight-line basis over the average remaining service
period of active plan participants (or 20 years, if longer).”’

Requiring accruals of deferred compensation expenses and liabilities for postretirement
benefits provided by split-dollar arrangements would represent a significant change in
accounting practice for many employers. Based on the definitions of "Liability" and
"Settlement”, many employers have not accrued such amounts.”® Requiring them to record
expenses and liabilities with respect to existing arrangements would significantly and adversely
affect their reported financial results.

Theoretically, some employers could avoid these adverse consequences by terminating
affected split-dollar arrangements before the proposed effective date. However, most if not all
employers will have valid business reasons for preferring to continue arrangements in place. In
many cases, contractual obligations (for example, employment agreements) may prevent an
employer from terminating an arrangement before the proposed effective date. By unexpectedly
having to terminate an arrangement, an employer may suffer adverse income tax consequences.
For example, in projecting its income tax liabilities, an employer may not have anticipated
terminating particular split-dollar arrangements in 2006. The effective date of the consensus

should not prompt decisions lacking business or economic sens¢ or triggering adverse tax
consequences.

Recently, the International Accounting Standards Board ("IASB") has recognized that
new accounting rules affecting current practice warrant delayed implementation. "To
accommodate the time required [for 'implementation of new standards into practice'], the IASB
intends to allow a minimum of one year between the date of publication of wholly new IFRSs or
major amendments to existing IFRSs and the date when implementation is required."” In view

2 Draft Abstract, 6.

27 See FAS 106, 9112.

® In particular, many employers have relied on the previously quoted language in FAS 106 that both

participating and nonparticipating insurance policies can be used to effectuate a settlement.

» International Accounting Standards Board Press Release, "IASB Takes Steps to Assist Adoption of IFRSs

and Reinforce Consultation; No New IFRSs Effective Until 2009" (July 24, 2006).
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of the legitimate reliance interest placed on the longstanding accounting rules that Issue 06-4
proposes to change, prospective transition relief is similarly justified.

To prevent adverse financial reporting results and non-economic decisions, the proposed
consensus (if it must be adopted) should apply only to split-dollar arrangements entered into in
fiscal years beginning after December 15, 2006. Alternatively, if the consensus must apply to
arrangements existing as of the effective date, then the FASB should allow employers to
amortize required accruals associated with those arrangements. With respect to endorsement
split-dollar arrangements in place at the beginning of an employer's first fiscal year beginning
after December 15, 2006, employers would recognize deferred compensation expenses and
postretirement benefit obligations over the average remaining service g)eriod of covered
employees. The EITF had proposed a transition alternative of this nature. ® Such an option
would comport with the amortization election that FAS 106 itself provided.”'

Conclusion

We understand that a consensus of the EITF with respect to a particular issue is intended
to interpret the primary accounting standard or standards that the issue implicates. In this case,
the proposed consensus is incorrect. The implicated primary sources, principally CON 6 and
FAS 106, clearly provide, contrary to the EITF proposal, that no liability arises in the first place
or, alternatively, that an endorsement split-dollar arrangement described in Issue 06-4 effectively
settles the liability.* Accordingly, we urge the FASB not to adopt the proposed consensus for
Issue 06-4 set forth in the Draft Abstract.

* ok ok &k

We would be pleased to discuss these comments with any appropriate interested member
of the FASB, EITF, or the staffs. For that purpose, we encourage you to contact either AALU
Counsel Gerald H. Sherman, 1700 K Street, N.W., Suite 300, Washington, D.C. 20006;

(202) 452-7940, or AALU Vice President of Policy/Public Affairs, Tom Korb, at the above
telephone number.

Sincerely,

Dermot Healey
President, Association for Advanced
Life Underwriting

* See transition Alternative C in Issue Summary No. 1, Supplement No. 1.

See FAS 106, Y112,

31

2 As we understand the proposed consensus, it would apply under both FAS 106 and APB Opinion 12. Our

analysis and conclusions are intended to apply under both of those pronouncements,
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Attachments:

Attachment I: Letter of March 15, 2006 from Mr. Roger B. Sutton, JD, CPA, then
President, AALU, to Mr. Lawrence W. Smith, Chairman, Emerging Issues Task Force

Attachment II: Letter of June 12, 2006 from Mr. Dermot Healey, President, AALU, to
Mr. Lawrence W. Smith, Chairman, Emerging Issues Task Force



ATTACHMENT I

EXHIBIT A
¥ (to June 12, 2006 letter}

ASSROC IATION

EORADVANCED. v
UFE UNDERWRITING

7907 T ehestar Court = Falls Church, VA 20042
March 135, 2006

Via E-mail to j erichler(@FASB.org

Mr. Lawrence W. Smith, Chairman
Emerging Issues Task Force

Financial Accounting Standards Board
401 Meritt 7

Norwalk, CT 06856-5116

Re:  Comments on EITF Issue No. 06-04 and Issue Summary No. 1
Accounting for Deferred Compensation and Postretirement
Benefit Aspects of Endorsement Split-Dollar Life Insurance
Arrangements

Dear Mr. Smith:

The Association for Advanced Life Underwriting (“*AALU™) appreciates this opportunity
to comment on EITF Issue No. 06-4, «Accounting for Deferred Compensation and
Postretirement Benefit Aspects of Endorsement Split-Dollar Life Insurance Asrangements.”
AALU is a national association of nearly 2,000 advanced life insurance planners. Iis mcmbei's
sell and service substantial volurnes of life insurance for business continuation, estate and
retirement planning, wealth accumulation and transfer, executive compensation, charitable
planning and employee benefits for individuals, families, estates, small businesses and
corporations. Our comments are prompted by Issue Summary No. 1 dated February 20, 2006
but posted on the EITF’s website on March 3, 2006 (the “Issue Summary”). ’ ’

A. Scope of Comments

We understand that the scope of Issue 06-4 iz limited %o “endorsement split-dollar life
insurance policies . . . that provide a benefit to an employee that extends to postretirement

periods.” Issue Summary, €13. Accordingly, our brief comments in this letter' solely concern
such types of policies.

! Our comments are necessarily brief in light of the limited time between the telease of the Issue Summary and th
March 16, 2006 date set for its discussion at a meeting of the EITF. k4 ©
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B. Position Summarized

An employer who purchases an endorsement split-dollar life insurance policy should not
account for any postretirement benefits provided by the policy under FAS 106 or APB i2,
provided that neither the policy nor any other arrangement imposcs on the employer any
obligation to pay the benefits that the insurer has contracted to provide.” The employer should
account for the acquisition and maintenance of such a policy solely under FTB 85-4. The same
principle should apply whether an endorsement split-dollar policy requires a single premium or
series of premiums and whether it is participating or nonparticipating.

C. Rationale for Pesition

1. The insurer, not the employer, has the lepal obligation to provide the specified benefits;
the emplover has no such obligation to the employee or the employee's beneficiaries,

Typically, upon purchasing a split-dollar policy that provides a postretirement benefit, an
employer shifts to the insurer the entirc obligation to pay the benefit. The insurance company
unconditionally undertakes a legal obligation to provide a specified benefit to a specific
individual in retun for a fixed consideration or premium. If the policy lapses or is sumrendered
by the employer, the split-dollar arrangement terminates and the employer has no obligation ta
the employee or the employee's beneficiaty to pay those benefits.  In other words, as the
proponents of View B correctly observe, the employer has no secondary or even contingent
obligation to pay the benefits the policy would have paid. Issue Summary §19. See, e.g., Exhibit
06-4A, clause ¢. under "Split-Dollar Agrecment.”

When an employer has shifted to the insurer the responsibility to pay postrelirement
benefits, the employer clearly has no "liability” to provide such benefits within the meaning of
CON 6. "Central" to the determination of whether FAS 106 applics is whether a postretirement
benefit plan creates an obligation meeting that definition of a liability. See FAS 106, 151, If
the employer has no such liability, then it would correctly not accrue postretirement benefit costs
under FAS 106. By logical ¢xtension, the same principle should apply under APB 12.

2. An emplover's purchase of a split-dollar policy to provide a postretirement benefit
efectively “settles” the obligation.

FAS 106 defincs a "settlement” as a transaction that (a) 15 an irrevocable action, (b)
relicves the employer (or the plan) of primary responsibility for a postretirernent benefit
obligation, and (c) climinates significant risks related to the obligation and the assets used fo
effect the settlement. FAS 106, 990. An employer's purchase of a split-dollar policy to provide
postretirement benefits satisfies all three conditions. Once an employer irrevocably purchases
the policy, it has effectively relieved itself of any responsibility to pay postretirement benefits
covered by the policy and has eliminated any risk of any future obligation to pay such benefits.

? The policies encompassed by our position include, but are not limited 1o, the policy described in Exhibit 06-4A of
the 1ssue Summary.
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In the lssue Summary, opponents of View B are said to “argue that a settlernent has not
occurred because no benefits have accumulated at the date the policy is entered into.” Issue
Summary, J27. They base their argument solely on a hypothetical example involving pensions.
However, the FASB concluded that "the purchase of a nonparticipating insurance contract is a
settlement of a postretirement benefit obligation rather than an investment." FAS 106, §366. In
so concluding, the Board recognized that an insurance contract can effectively transfer the
primary obligation for payment of benefits from the employer (or the plan) to the insurance
company. Id.; sec also §67. The Board further recognized that both nonparticipating and
participating contracts can be used to effect a settlement. See FAS 106, 4366 and 372.

Opponents of View B in the Issuc Summary are said also to challenge the finding of a
nsettlement” on the ground that an employer's purchase of a split-dollar policy is not always
irrevocable. They describe split-doliar arangements that an employer is not required to maintain
in force and can cancel at any time. Simiarly, they contend that "comparable coverage” clauses
in policies cause a setliement not to satisfy the requirement of irrevocability. Issue Summary,
925. Even under these circumstances, however, once an employer has purchased the policy, the
employer permanently has eliminated any responsibility to provide the benefits the policy
provides. If the policy is canceled or replaced, the employer does not re-assume any obligation
to pay the benefits the policy would have paid. Thus, the policy features described in paragraph
25 cannot cause a settlement to fail to be irevocable.

3. The references under View A in the Issue Summary do not support requiring an
emplover io record liabilities under FAS 106 or APB 12,

Urging that employers should recognize liabilities for postretirement benefits provided by
split-dollar life insurance, the proponents of View A cite various provisions of FAS 106 and
other accounting literature. None of the cited provisions support View A.

The proponents observe that *postretirement benefits” as defined in the Glossary of FAS
106 (Appendix E} may be defined in terms of monetary amounts that become payable on the
occurrence of a specified event, such as life insurance benefits. See Issue Summary, §14. We do
not dispute that postretirement benefils may take the form of life insurance benefits. It does not
follow, however, that postretirement benefits provided by insurance proceeds required to be paid

and in fact paid by the issuing company dircctly to the employee represent a liability of the
employer purchasing the insurance.

Ciling paragraph 150 of FAS 106, the proponents of View A are said to argue that the
accounting should not differ depending on whether an employer sclf-insures a postretirement
death benefit or purchases an insurance policy under which the insurance company is obligated
to pay the benefit. I[ssue Summary, 115. However, self-insuring versus purchasing insurance

3 In contrast, if the employer were 10 assume the obligation, then the View A position would be more supportable.
The resolution of this issue depends on the specifics of the actual benefit promise.

% A Kability could be said to cxist if the policy was an annual premium paolicy that the employer committed to keep
in force. However, we doubt that many (if any) employers would make such 2 promise.
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reaches the core of who undertakes a liability (within the meaning of CON 6) to provide the
benefit. As previously explained, the existence of a liability is “central” to whether an employer
must accrue benefit costs under FAS 106 and, by logical extension, APB 12. Also, as previously
explained, when an employer purchases life insurance to provide a postretirement benefit, the
employer typicatly does not undertake a liability as CON 6 defines the term but, rather, places
the Hability with the insurer.

The proponents also cite FTB 85-4 and the AICPA Issues Paper for the proposition that
Jife insurance is often purchased to “fund” postemployment benefits. Issue Summary, 16. A
purchase of life insurance which will pay to an employer benefits that, in tumn, will enable the
employet to discharge its continuing liability to the employee (i.¢., “lo fund” the obligation) is
not the same as substituting the insurance company’s obligation for the employer’s. An
employer by entering into such an arrangement does not incur a liability. It, therefore, simply
does not follow that "if the funding objective of the purchase of split-doHar life insurance is 10
provide a postemployment death benefit, then a liability must be recognized for the benefit...."
See Issuc Summary, Y17.

4. Summary.

An employer that purchases an endorsement split-doflar life insurance policy to provide a
postretirement benefit, thereby undertaking no obligation outside the policy to provide the
bencfit, should not accrue any cost or liability under FAS 106 or APB 12. The employer should
account for the acquisition and maintenance of the policy solely under FIB 85-4,

D. Transition Alternatives

The Issue Summary suggests three alternatives under which employers would transition
1o any coOnsensus reached on EITF Issue No. 06-4. A transition allernative would be needed to
the extent that a consensus on Issue 06-4 concludes that any postretirement benefits funded by
split-dollar life insurance must be accounted for under FAS 106. For the reasons previously set
forth, we do not believe that such accounting should be tequired. 1f, however, the EITF
concludes that some varieties of policics give rise to employer liabilities under FAS 106 or AFB
12, then we urge the consensus 1o adopt transition Alternative C, unless the employer instead
elects Altemnative A or BS

* x ¥ % X

¥ We note that FAS 106 provided a transitional “amortization” alternative analugous 10 Alleinative O,
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We would be pleased to discuss these comments with any appropriate interested member
of the EITF or the staff. For that purpose, we encourage you to contact either AALU Counsel,
Gerald H. Sherman, 1700 K Street, N.W., Washington, D.C. 20006, telephone: 202-452.7940,
or AALU Vice President of Policy/Public Affairs, Tom Korb, at the above telephone number.

Sincerely,

Roger B. Sution, JD, CPA,
President
Association for Advanced Life Underwriting



ATTACHMENT I

ASSROCIATEON

FOR ADVANCED \.\v/./
LIFE UNDERWRITING :

7001 Telestar Court » Falls Church, VA 20042
June 12,2006

Via E-mail to jerichter@fash org

Mr. Lawrence W. Smith, Chairman
Emerging Issues Tax Force

Financial Accounting Standards Board
401 Mermitt 7

Norwalk, CT 06856-5116

Re:  Comments on EITF Issue No. 06-4 and Issue Summary No. 1
Accounting for Deferred Compensation and Post Retirement Benefit
Aspects of Endorsement Split-Dollar Life Insurance Arrangements

Dear Mr. Smith:

The Association for Advanced Life Underwriting (AALU) on March 15, 2006 submitied
1o the EITF written comments with respect to BITF Issue No. 06-4, "Accounting for Deferred
Compensation and Postretirement Benefit Aspects of Endorsement Split-Dollar Life Insurance
Arrapgements”, (For ease of reference a copy of our March 15, 2006 letter is attached as Exhibit

A) Our comments were prompted by Issue Summary No. 1, dated February 20, 2006, but
posted on the BITF's wehsite on March 3, 2006."

The supplemental comments set forth in this letter are submitted for consideration by the
EITF at its meeting scheduled for June 15, 2006, EITF Issue No. 06-4 has been included on the
agenda for that meeting.”

Position Snmmarjzed

As we stated in the Sumumary section on page 4 of our March 15 lefter, "An employer that
purchases an endorsement split-dollar life insurance policy to provide a postretirement benefit
thereby undertaking no obligation outside the policy to provide the benefit, should not accrué
any cost or liability under FAS 106 or APB 12. The employer should account for the acquisition
and maintenance of the policy solely under FTB 85-4".

' FASB Emerging Issues Task Force, " Accounting for Deferred Compensation and Postretirement Benefit Aspects
of Endotsement Split-Dollar Life Insurance Arrangements” (February 20, 2006},

? O June 7, 2006, the EITF posted to its website 1ssue Summary No. 1, Supplement No. 1 (May 31, 2006). These
comments do not address Supplement No. 1. '
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Purpose for Commenting

When, through your website, we listened on March 16, 2006 to the EITF's discussion of
Issue No. 06-4, it became evident that there existed unreconciled differences among members
respecting the precisc nature and terms of an endorsement split dollar life insurance arrangement.
Therefore, our primary purpose in this supplemental submission is to set forth, for the benefit of
all relevant parties, the specifics ofa typical such arrangement.

Tlustration

. Pursuant to that arrangement, an illustration of which is attached hereto as Exhibit B, the
following occurs:”

The employer acquires a cash value life insurance- policy on the life of an
employee.

The employer thereupon enjoys full ownership of the palicy.

The employec may designate the policy’s beneficiary who, during the term of the
arrangement, will generally be entitied to receive an amount equal to no greater
than the difference between the face amount of the policy and its cash surrender
value on the date of death.

The employer retains the right to the cash surrender value.

The policy need not remain subject to the arrangement subsequent to the
employee's Tetirement or other termination of employment.*

The employee’s rights and interests and those of the employee's beneficiary, all as
related to the employer, will be completely satisfied upon the employer's
compliance, during the term of the split-dollar arrangement, with the

arrangement's provisions. In effect, the employer will have no further obligation
to the employee.

If (at the time of the employee's death, before or after retirement, while the
arrangement remains in effect) the issuing life insurance company fails fo pay that
portion of the death benefit which is required to be remitted to the employee, the
employer will have no obligation to make its own payment in substitution for the
failed payment by the issuing company.

3 The terms of this representative arfangement resemble the sample fact pattern of an endorsement split-dollar life
insurance arrangement in Exhibit 06-4A of Issue Sumrary No. 1.

4 {ssue No. 06-4 is limiled to circumstances in which an endorsement split dollar life insurance policy provides a
benefit to an employee that extends to postretitement periods. See Issue Summary No. 1, {13,
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. " Al any time before the employee dies, either the employer or the employee may
terminate the arrangement without penalty.

. At termination, the employer will have no further obligation under the
arrangement (e.g., it will have no obligation to pay any policy premiums), and the
employee will be entitled to no further benefit.

Analysis

A typical endorsement split-dollar life insurance arrangement, structured as above, does
not impose a post-retirement benefit obligation on the employer. However, such an arrangement
is simply a contractual agreement between an employer and employee and may not always be
typical. If, in addition, the agreement contains other provisions which could be called non-
typical (e.g., limitations on the right to terminate the arrangement, residual guarantees by the
employer), then the "no obligation” conclusion may be inapplicable.

The conclusion that no liability arises also may not apply where the employer has
structured for the employee a scparate post-retirement benefit, against which the death benefit
under the endorsement split-dollar arrangement is offset. In that situation, the empleyer could
conceivably be liable for payment of the benefit, if the issuing company fails to pay a sufficient
amount under the policy, and may properly be required to recognize a lability. Such

recognition, however, would occur with respect to the postretirement benefit, not the
endorsement split-dollar arrangement.

Counclusion and Offer to Assist

A A e ————

To summarize briefly, in the circumstance of a typical endorsement split-dollar life
insurance arrangement, the employer should not be required to accrue any cost or liability.

* * * * * *

We would be pleased to discuss these comments with any appropriate interested member
of the EITF or the staff. For that purpose, we encourage you lo contact either AALU Counsel,
Gerald H. Sherman, 1700 K Street, N'W., Washington, D.C. 20006, telephone: 202-452-7940,
or AALU Vice President of Policy/ Public Affairs, Tom Korb, at the above telephone number.

Sincerely,

Demot Healey
President :
Association for Advanced Life Underwniting

Altachments: Exhibit A: Initial Comment Letter of March 13, 2006
Exhibit B: Representative Split-Dollar Endorsement Agreement



EXHIBIT B
(to June 12, 2006 letter)

Split-Dollar Endorsement Agreement

THIS AGREEMENT, made and-entered into this ___ day of . , by and
between the Ine., (hereinafter 1eferred 1o as the "Corpaoration™), a Corporation
organized and existing under the laws of the State of , and
(hereinafter referred to as the "Employee”).

WHEREAS, the Employee has performed his duties in an efficient and capable manner; and

WHEREAS, the Corporation is desirous of retaining the services of the Employee; and

WHEREAS, the Corporation is desirous of assisting the Employes in paying for life insutance on his
own life; and

WHEREAS, the Corporation has determined that this assistance can best be provided undera “split-
dollar" ariangement; and

WHEREAS, the Corporation and the Employee bave applied for Insurance Policy No.

(the "Policy”) issued by the Life Inswance Company

* "} on the Employee's life; and

WHEREAS, it is now understood and agreed that this split-dollar agreement is to be effective as of
the date on which the Policy was issued by * -,

NOW, THEREFORE, for value received and in considesation of the mutual covenants contained
herein, the parties agree as foltows:

ARTICLE ]
"Definitions™

For purposes of this Agrecment, the following terms will have the meanings set forth below:

1. "Cash Surrender Value of the Policy™ will mean the Cash Value of the Policy; plus any
dividends and/or earnings added hereto; and less any Policy Loan Balance.
2 *Cash Value of the Policy” will mean the cash value as calculated according to the provisions of
the Policy.

3. "Corporation's Interest in the Policy™ will be defined in Atticles IV and V.

4. "Current Loan Value of the Policy” will mean the Loan Value of the Policy reduced by any
outstanding Policy Loan Balance.

5 "Loan Value of the Policy will mean the amount which with loan interest and Monthly

Dednctions for the Cost of Instrance, plus any applicable Surrender Charge, will equal the Cash Value of the
Policy on the next loan interest due date.

6. “Net Amount at Risk” will mean the tolal insmance proceeds less the cash swirender of the
policy as of the date of death.

7. "Policy Loan Balance" at any time will mean policy loans outstanding plus interest accrued to
date.

ARTICLE 11
- " Allpcation of Gross Premium"

The Corporation will pay all premiums on the Policy when due, accopding to the Schedule of Premiums in
the Policy.



- ARTIELE Il
"Payment of Premiums"

Any pierium o3 portion thereof which is payable by the Employee under any Atticle of the Agreement may
at the election of the Employee be deducted from the cash compensation otherwise payable to him and the
Corporation agrees 1o transmit that premium o1 portion, along with any premium or portion thereof payable
by it, to the Insurance Company on o1 before the premium due date.

ARTICLE 1V
"Rights in the Policy”

The Employee will have the sole right to designate the beneficiary for a specified amount of the death
proceeds of the Policy. The Corpoiation will have and may exercise, except as limited hercinafier, all
ownership rights in the Policy. The Corporation will not without the written consent of the Employee assign
its 1ights in the Policy, other than for the purpose of obtaining a loan against the Policy, to anyone other than
the Employee. The Corporation will not take any action in dealing with the Insurance Company that would
impair any right or interest of the Employee in the Policy. The Corporation will have the tight to botrow
from the Insurance Company, and to secwre that loan by the Policy, an amount which together with the
unpaid interest accrued thereon, will at no time exceed the lesser of (a) the Cotpotation's Interest in the
Policy and (b) the Loan Value of the Policy.

During the Employee’s life time “The Corporation's Interest In The Policy™ will mean, at any time at which
the value of such interest is to be determined under this Agreement, the Cash Value of the Policy at such
time, reduced by any then outstanding Policy Loan Balance wiih respect to any loans made o1 charged
automatically apainst the Policy by the Corporation.

ARTICLE V
"Rights to the Proceeds at Death®

Upon the death of the Employee while this Agreement is in force, the Employee’s beneficiary as named in
the policy will be entitled 1o receive from the Policy procceds an amount equal to the lesser of: (a)
$X00,000.00, o1 (b) the Net Amount at Risk. The remainder of the Policy Proceeds (if any) will be paid to

the Corporation. Within 60 days after the death of the Employee, the Corporation will provide to -

» 4 written stalement indicating the amount of the Policy proceeds the Employee’s
beneficiary is entitled to receive.

ARTICLE VI
"] ermination of Agreement’

This Agreement may be teiminated at any time while the Employee 1s living by written notice thercof by
gither the Corporation or the Employee to the other-

ARTICLE VII
"Plan Management”

For purposes of the Employee Retirement Income Security Act of 1974, the Corporation will be the "Named
Fiduciary” and Plan Administiator of the split-dollar life insurance plan for which this Agreement is hereby
designated the wiitten plan instiument. The Corporation's board of directols may authorize a person o
group of persons fo fulfill the responsibilities of the Cotporation as Plan Administrator, The Named
Fiduciary or the Plan Adminisirator may employ others to render advice with 1egard to its responsibilities
under this Plan  The Named Fiduciary may also allocate fiduciary 1esponsibilities to others and may exercise

2



any other powers HECessary for the discharge of its dufiesTo the extent not in conflict with the Employee
Retirement Income Security Act of 1974,

ARTICLE VI
"Claims Procedure’

{1) Filing claims. Any insured, beneficiary o1 other individual (hereinafter "Claimant™) entitled to benefits
undet the Plan or under the Policy will file a Claim request with the Plan Administrator with 1espect to

benefits under the Plan and with *_ with respect lo benefits under the Policy. The Plan
Administzator wiil, upon written request of a Claimant, make available copies of any claim forms or
instructions provided by * » o1 advise the Claimant where such forms or instructions may be
obtained.

(2) Notification to Claimant 1f a claim request is wholly or partially denied, the Plan Administrator will
furnish 1o the Claimant a notice of the decision within 90 days in writing and in a manner calculated to the
understood by the Claimant, which notice will contain the following information:

(a) The specific 1cason o1 reasons for the dendal;

(b) Specific 1eference 1o the pertinent Plan provisions upon which the denial is based,;

(c) A description of any additional material o1 information necessary for the Claimar'xt to perfect the
Claim and an explanation of why such material or information is necessary; and

(d) An explanation of the Plans clajms review procedure desciibing the steps (o be taken by a
Claimant who wishes to submit his claim for review
{3) Review Procedure. A Claimant or his authotized representative may with respect to any denied claim:

(a) Request a review upon written application filed within 60 days afier receipt by the Claimant '()f
notice of the denial of his claim;

(b) Review pertinent documents; and

(c) Submit issues and comments in writing
Any tequest or submission will be in writing and will be directed to the Named Fiduciary (or his designee)
The Named Fiduciary (or its designee) will have sole responsibility for the review of any denied ¢laim an&
will take all steps appropriate in the light of its findings.
(d4) Decision on Review. The Named Fiduciary (or its designee) will render a decision upon review of a
denied claim within 60 days after receipt of a request for review. If special circumstances warrant additional
time, the decision will be rendered as soon as possible, but not later than 120 days after receipt of request for
review. Writien notice of any such extension will be furnished to the Claimant prior io the commencement
of the Extension. The decision on review will be in wiiting and will include specific reasons for the
decision, written in a manner calculated to be understood by the Claimant, as will as specific references to
the pestinent provisions of the Plan on which the decision is based If the decision on review is not furnished
1o the Claimant within the time limits presciibed above, the claim will be deemed denied on review.

ARTICLE IX
"Satistaction of Claim™

The Employee 1ights and interests, and rights and interests of any person taking under or through him, will
be completely satistied upon compliance by the Corporation with the provisions of the Agreement. '



ARTICLE X ‘
v Amendment and Assignment”

This Agreement may be altered, amended o1 modified, including the addition of any exta policy provisions,
by a written insttument signed by the Corporation and the Employee. Either party may, subject to the
Limitations of Article TV, assign its interest and obligations under this Agreement, provided, however, that
any assignment will be subject to the terms of this Agreement.

ARTICLE XI
"Possession of Policy"

The Corporation will keep possession of the Policy. The Corporation agrees fiom time to time to make the

policy available to the Employee o1 to © * for the purpose of endorsing or filing any change
of beneficiary on the Policy but the Policy will promptly be returned to the Cotporation.

ARTICLE XI1
"Governing Law"

This Agreement sets forth the entire Agreement of the parties hereto, and any and all prior agreemenis, to the

extent inconsistent herewith, ate hereby superseded. This Agreement will be govemed by the laws of the
State of .

ARTICLE X1l
"Interpretation"

Where appropiate in this Agieement, words used in the singulai will include the plural and words used in
the masculine will include the feminine.

N WITNESS WHEREOF, the parties have hereunto set their hand and seals, the Corporation by its
duly authorized officer, on the day and yea first above written.

Employee

Ofhcer



