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We welcome the opportunity to discuss our comments with you further. If you have any
questions or would like to discuss our comments in more detail, please contact Randy Shearer at

(704) 388-8433 or me at (704) 387-4997.

Sincerely,

NS )M ,
hn M. J de‘,S

cc: Neil Cotty, Chief Accounting Officer
Randy Shearer, Director of Financial Reporting and Accounting Policy



Appendix
Scope

Issue 1: This proposed Interpretation would broadly apply to all tax positions accounted for in
accordance with Statement 109, including tax positions that pertain to assets and liabilities
acquired in business combinations. It would apply to tax positions taken in tax returns )
previously filed as well as positions anticipated to be taken in future tax returns. Do you agree
with the scope of the proposed Interpretation? If not, why not?

We agree with the scope of the proposed Interpretation including tax positions pertaining to
assets and liabilities acquired in business combinations. However, as more fully discussed in
response to Issue 11, with regard to transition, we believe existing business combination
guidance should be sustained.

Initial Recognition

Issue 2: The Board concluded that the recognition threshold should presume a taxing authority
will, during an audit, evaluate a tax position taken or expected to be taken when assessing
recognition of an uncertain tax position. (Refer to paragraphs BI12-B1)5 in the basis for
conclusions.) Do you agree? If not, why not?

We agree with the Board’s conclusion that the recognition threshold should presume that a taxing
authority would evaluate a tax position taken or expected to be taken.

Issue 3: The Board decided on a dual threshold approach that would require one threshold for
recognition and another threshold for derecognition. The Board concluded that a tax position
must meet a probable (as that term is used in Statement 5) threshold for a benefit to be
recognized in the financial statements. (Refer to paragraphs B16—B21 in the basis for
conclusions.) Do you agree with the dual threshold approach? Do you agree with the selection
of probable as the recognition threshold? If not, what alternative approach or threshold should

the Board consider?

We do not agree with the Board’s conclusion on a dual threshold approach. We also do not agree
with the probable recognition threshold, as we believe that it will lead to significant
overstatement of tax liabilities, will not achieve the Board’s objective of increased comparability,
and if adopted, would be difficult to apply in practice. As an alternative, we propose a single
“more likely than not” threshold for both the recognition and derecognition of the impact of an
uncertain tax position.

We believe that a probable threshold could result in potential significant overstatement of tax
liabilities. An enterprise may be party to a number of tax benefit transactions which fail the
“probable” threshold but on its return the enterprise reasonably believes that its reporting
positions will “more likely than not” be upheld. Under the proposed Interpretation, the benefits
would be recognized through operating earnings only when the tax years are ultimately closed



with the taxing authority. In many situations where tax law is not finalized, there may be
precedent in industry of settling an issue for 40 to 60 percent of the tax benefit. Financial
statement comparability will be lost if the recognition of significant tax benefits which “more
likely than not” will be recognized when settled many years after the transactions actually
occurred is suspended until the statute of limitations passes on open tax years. It is not unusual
for tax years to remain open more than five years after the tax return is filed. It 1s difficult to
understand how increased comparability would be achieved with a model which, by design, has
the potential for significant overstatement. We believe the “more likely than not” recognition
threshold would substantially mitigate the nisk of significant overstatement of tax liabilities and
provide a more realistic picture of the financial position of an enterprise.

In addition, we believe that a “probable” threshold will be difficult to apply and administer under
current tax law when compared to a “more likely than not” threshold. The term “probable” is not
specifically defined within administrative tax law, whereas “more likely than not” is widely
applied and understood. “More likely than not” is generally the threshold level of authority
required to avoid penalties under U.S. federal tax principles and is also incorporated into
Treasury regulations dealing with practitioner advice which may be relied upon for purposes of
penalty protection. Also, if the technical ment of a tax position is at a “more likely than not”
threshold, the taxpayer expects that position to be sustained more than the taxpayer expects the
position not to be sustained. Further, given rapid changes 1n tax law, we are concemed that there
will be significant number of situations in which an enterprise would be unable to conclude that a
reporting position is “probable” of being upheld.

We believe that a “more likely than not” threshold for both recognition and measurement 1s
appropriate. The proposed Interpretation notes in paragraph 16 that the probable recognition
threshold “is high enough to indicate that the tax position represents economic benefits an entity
is entitled to receive.” We believe a “more likely than not” threshold 1s also consistent with this
criterion. We do not believe failing to recognize a benefit for a tax position when the taxpayer is
more likely than not to sustain a significant portion of the benefit serves the users of financial
statements. Additionally, in connection with the derecognition threshold, the Board
acknowledged in paragraph B23, that “more likely than not” 1s an acceptable standard for
financtal statement recognition when fair value is not available.

Finally, we believe further clarity should be provided regarding an “unqualified should prevail”
tax opinion, which is noted in paragraph 9 as an example of a specific fact that demonstrates that
the probable standard would be satisfied. We are familiar with what a “should prevail tax
opinion” is, but are unclear as to what 1s meant by “unqualified.”

Unit of Account

In applying the provisions of the proposed FIN, we believe that determining the appropriate unit
of account is a crucial step. We believe the appropriate unit of account for a given uncertain tax
position is the lowest level aggregation of tax technical and/or factual issues, the differing
interpretation of which would result in meeting or failing to meet the threshold for recognition of
the tax benefits arising out of the position. However, the proposed FIN fails to provide specific



guidance in regards to determining the unit of account, other than providing a brief mention in
paragraph 9 and a single example in the Illustrative Guidance section in Appendix A. We
believe the unit of account presented in the R&D project example is confusing and, without
further guidance, could result in inconsistent application in practice. We suggest that the Board
provide further clarity in the Interpretation section, explanations in the Basis for Conclusions and

additional illustrative examples.

Subsequent Recognition

Issue 4: The Board concluded that a tax position that did not previously meet the probable
recognition threshold should be recognized in any later period in which the enterprise
subsequently concludes that the probable recognition threshold has been met. (Refer to
paragraph B22 in the basis for conclusions.) Do you agree? If not, why not?

We agree with the Board’s conclusion that a tax position that has not been previously recognized
should be subsequently recognized in the period in which the threshold for recognition has been
met; however, as noted in our response to Issue 3, we believe that the recognition threshold
should be “more likely than not.”

Derecognition

Issue 5: The Board concluded that a previously recognized tax position that no longer meets the
probable recognition threshold should be derecognized by recording an income tax liability or
reducing a deferred tax asset in the period in which the enterprise concludes that it is more likely
than not that the position will not be sustained on audit. A valuation allowance as described in
Statement 109 or a valuation account as described in FASB Concepts Statement No. 6, Elements
of Financial Statements, should not be used as a substitute for derecognition of the benefit of a
tax position. (Refer to paragraphs B23-B25 in the basis for conclusions.) Do you agree with the
Board's conclusions on derecognition of previously recognized tax positions? If not, why not?

We agree with the Board’s conclusions on derecognition of previously recognized tax positions.
However, as noted in our response to Issue 3, we believe both the recognition and derecognition

thresholds should be “more likely than not.”

Measurement

Issue 6: The Board concluded that once the probable recognition threshold is met, the best
estimate of the amount that would be sustained on audit should be recognized. The Board
concluded that any subsequent changes in that recognized amount should be made using a best
estimate methodology and recognized in the period of the change. (Refer to paragraphs B9—Bl1
and B26-B29 in the basis for conclusions.) Do you agree with the Board's conclusions on
measurement? If not, why not?

We agree with the Board’s conclusion to require the use of the best estimate of the amount that
would be sustained on audit. However, we do not agree with paragraph 12, which suggests that



as the deviation of the best estimate amount from the as-filed amount increases, the probable
assertion may be questioned. Measurement should not override recognition. We also believe that
this guidance contradicts the Illustrative Guidance provided in paragraph A3, which notes, “The
probable recognition threshold is not a criterion that combines both recognition and
measurement...The first step is evaluation for recognition...the second step is measurement of
the amount of benefit...” If a tax position is probable of being sustained upon review by the
taxing authority, then the amount recorded for the tax benefit should not overturn that
conclusion. The tax position is based on the principles of the tax code; disagreements or
estimates about the amount of the deduction should not undermine that conclusion. As pointed
out in paragraph B9, only fair value incorporates both recognition and measurement uncertainty
into a single measurement attribute. The proposed Interpretation does not utilize a fair value
model. Therefore, we believe that the guidance i paragraph 12 should be revised, and the Basis

of Conclusions should clarify the Board’s position.

Classification

Issue 7: The Board concluded that the liability arising from the difference between the tax
position and the amount recognized and measured pursuant to this proposed Interpretation
should be classified as a current liability for amounts that are anticipated to be paid within one
year or the operating cycle, if longer. Unless that liability arises from a taxable temporary
difference as defined in Statement 109, it should not be classified as a deferred tax liability.
(Refer to paragraphs B30--B35 in the basis for conclusions.) Do you agree with the Board’s
conclusions on classification? If not, why not?

We agree with the Board’s conclusion on classification.

Change in Judgment

Issue 8: The Board concluded that, consistent with the guidance in paragraph 194 of
Statement 109, a change in the recognition, derecognition, or measurement of a tax position
should be recognized entirely in the interim period in which the change in judgment occurs.
(Refer to paragraph B36 in the basis for conclusions.) Do you agree with the Board's
conclusions about a change in judgment? If not, why not?

We believe that paragraph 16 1s inconsistent with paragraphs 19 and 20 of APB Opinion No. 28,
Interim Financial Reporting, with regard to changes in tax judgments related to the current year.
Paragraph 19 of APB 28 indicates that enterprises should, at the end of an interim period, make
their best estimate of the effective tax rate expected for the year and then to use that tax rate in
providing for income taxes on a current year-to-date basis. We recommend that changes in
judgment regarding tax positions related to the current year be included in the computation of the
expected annual tax rate rather than being completely recognized in the interim period of that
same year in which a change in judgment has occurred.



Interest and Penalties

Issue 9: The Board concluded that if the relevant tax law requires payment of interest on
underpayment of income taxes, accrual of interest should be based on the difference between the
tax benefit recognized in the financial statements and the tax position in the period the interest is
deemed to have been incurred. Similarly, if a statutory penalty would apply to a particular tax
position, a liability for that penalty should be recognized in the period the penalty is deemed to
have been incurred. Because classification of interest and penalties in the income statement was
not considered when Statement 109 was issued, the Board concluded it would not consider that
issue in this proposed Interpretation. (Refer to paragraphs B37-B39 in the basis for
conclusions.) Do you agree with the Board's conclusions about recognition, measurement, and
classification of interest and penalties? If not, why not?

We disagree with the Board’s recognition and measurement conclusion that interest and penalties
should be accrued for the possible underpayment of income taxes calculated as the difference
between the tax benefit recognized under the “probable” recognition threshold and the tax benefit
that would have been recognized under the “more likely than not” threshold. Under the dual
threshold approach, we believe the proposed FIN will result in situations which require an
accrual of interest that will likely never be paid nor qualify as a hability. Instead, we feel that
interest should be accrued in accordance with the alternative recognition and measurement
approach considered by the Board as noted in paragraph B39 of the Basis of Conclusions. This
alternative approach suggests that the accrual of interest should be based on management’s
expectation that the liability might be settled or resolved at less than the full amount of the as-
filed position. However, we would agree with the Board’s conclusions regarding the recognition
and measurement of interest if the initial recognition threshold were “more likely than not.”

Regardless of whether the final Interpretation selects the dual threshold approach as currently
drafted or selects the “more likely than not” threshold, we do not agree with the Board’s
conclusion with regard to the recognition and measurement of penalties, Due to the highly
uncertain and judgmental nature of the assessment of penalties, we do not believe penalties
should be recognized until assessed by a taxing authority.

We agree with the Board’s decision on the classification of interest and penalties.

Disclosures

Issue 10: The Board concluded that loss contingencies relating to previously recognized tax
positions should be disclosed in accordance with the provisions of paragraphs 9—11 of
Statement 5. The Board also concluded that liabilities recognized in the financial statements
pursuant to this proposed Interpretation for tax positions that do not meet the probable
recognition threshold are similar to contingent gains. Therefore, those liabilities should be
disclosed in accordance with the provisions of paragraph 17 of Statement 5. (Refer to
paragraph B40 in the basis for conclusions.) Do you agree with the disclosure requirements? If

not, why not?



We agree with the Board’s conclusion on disclosures.
Effective Date and Transition

Issue 11: The Board concluded that this proposed Interpretation should be effective as of the
end of the first fiscal year ending after December 15, 2005. Only tax positions that meet the
probable recognition threshold at that date may be recognized. The cumulative effect of initially -
applying this proposed Interpretation would be recognized as a change in accounting principle
as of the end of the period in which this proposed Interpretation is adopted. Restatement of
previously issued interim or annual financial statements and pro forma disclosures for prior
periods is not permitted. Earlier application is encouraged. (Refer to paragraphs B41-B43 in
the basis for conclusions.) Do you agree with the Board's conclusions on effective date? If not,
how much time would you anticipate will be necessary to apply the provisions of this proposed
Interpretation? Do you agree with the Board's conclusions on transition? If not, why not?

We do not agree with the Board’s conclusion in regards to the effective date. Based on the
complexities of implementation including the potential for significant interpretation issues, the
timing of the final Interpretation, and the need to consider all federal, state and intemational tax
positions, we believe additional time should be allowed to ensure that constituents conduct a
thorough review and accurately report their transition at the effective date. As it is already mid-
September, it 1s likely that the final interpretation would not be issued until well into the fourth
quarter for calendar-year end companies, resulting in a very short amount of time from final
issuance to the effective date. As we prefer a beginning of the year adoption and believe a mid-
year adoption would be confusing and problematic, we recommend an effective date no earlier
than for fiscal years beginning after July 15, 2006.

With regard to transition, we disagree with paragraph 20 given the implied impact to business
combinations. We believe the requirements of EITF No. 93-7, Uncertainties Related to Income
Taxes in a Purchase Business Combination, and FASB Staff Q&A 17 on Statement 109 should
be retained. We believe that the cumulative effect of additional contingencies recorded in
conjunction with the adoption of the proposed Interpretation when related to open tax years of
prior purchase business combinations should be recorded to goodwill, rather than as part of the
cumulative-effect adjustment in the statement of operations. If paragraph 20 of the proposed
Interpretation is adopted as written, with regard to open tax years from prior purchase business
combinations, it has the potential impact of reversing and adjusting retained earnings for the
cumulative effect of items that have never originally impacted retained earnings.



