
.-----

October 28, 2005 

Mr. Lawrence Smith 

.. "ta 0'" "omm' }ntI· N· 0' .LiC:t �-�~�:�r� .!. 'L-" �~� l 1. ? 

File Reference: 12liJ-001 

Director of Technieal Application and Impkmentation Activities 
Financial Accounting Standards Board 
401 Merritt 7 
P.O. Box 51 16 
Norwaik, Connecticut 06856·5J 16 

Subject: Comment Letter on Proposed Statements of !financial Accounting Standards 

File References: 

• 1225-001 Exposure Draft, Accounting for Transfers ofFlmmcia/ Assets, an 
amendment tB FASB Statement No, 140 (Transfers of Financial Assets ED) 

• 1210-001 Exposure Draft, Accountingfor CertLlin /Iybrid Financial 
Instruments. an amendment ,if �}�<�~�4�S�B� Statements No. 133 and 140 (Hybrids 
ED) 

.. 1220-001 Exposure Dnift, Accounting f..'11' SeI'Vicing of Financial As,<;et,<;, (Iii 
amendment to FASlJ Statement No, 14{) (Senicing ED) 

Dear Technical Director: 

Wachovia Corporation is pleased to have the opportunity to corruuent to the Financial 

A.ccounting Standards Board (the Board) on the above referenced expos-ure drafts. We 

support the Board'3 eftorts to .itnj)ro ... re existing accounting guidance, especially \vhen 

such actions simplHY complex area:{ of acc"{amting, align guidance to reflect the 

ec.onorrric substanc.e of transactions, encourage CiJnsistency of application across the user 

community and improve financial statement comparability. 

We support the issuance of both the Hybrids ED and the Servicing ED with certain minor 

�m�o�d�i�f�j�c�a�t�i�o�n�~� as discussed beJow. We believe both the Hybrids ED and tIle Servicing 
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ED will si:;nific!lIltly f(xkce th'~ CO-_l'_r\t:~.i ':y of tht' 'Jxisfing accounting mociels for these 

ja'j:hljnl~nt;) b'.;Ur.;r 'j'igl the. J'..;c(,pnS'1g t:c£;?t':-p_ea~ of r~ybrid ~.strJ~r.ei.1!..(' :m,rl sr .. ,'rvicing 

r.ght~. w;th Ynrion~ t'ca'lomic ri~k l'litiga'J':m strntepes, and impt:ove the ovemJl 

ttansp?I'.!ncy and 'Jnciersfa'ltlnh1jl:y of fin?l'_ciai .,tatt'meI'K !'urther we snpport the 

?Jner.dlT.er.t~ t(' prIa;,"-ap!l~ 35G :1r ld tl) (If SFJI.~ ~o. 140 thr.t are; :r.c1n~t'd i:J IlJc T;p.J'.sfen 

of Financj::.l Assets ED rand rZCOt1U11ena th:lt L'lcy be jnoved into the Hybrids ED. 

We do noi: ~d~jJOtt th\! i'>Sl:al)X of t:l~ TrdjJ:>fei.s L)f F;!J~iCi[,J A3SCts ED at this tin)~ 

becduse W~ beii~yc it would iil{;red~ the COJlJpl~xiiy of ail aireduy ov<!£iy c"mplcx rulcs­

based acc-aunting m,~dt'l :md lr.''-I!?_'e the potentiai "'T incmu.i~ter.t appliclltiPl1 anti jacic of 

cO!l!par~_biljty iH'-OS~ Ihe user ,;C'TfllTJUnity. Vve do rIot be1iev .. ,he T'rOf)l'~a! i, a c"Hceptual 

or practlcalinlprovelnent te. existing guidance. \Ve believe, many of th~ prClposals in Li.c 

Transfers of Fin3nci::;} Assets ED \viII either: 

• Require different a.:counting for many common transactions that do not appear 

to be controversi:)1 or subj~;r to ObU.3C under ~xj::;hng gHjda..~ce. or 

I"rodu(:c: ac-c.ouutjn~ fc:-suh.g th:-~t arc ~nconsjstcnt ·with the e.;.')nomics of the • 

lUld~rlying transa·~tjon. 

~ubs:antiai~ and would exceed any t:ln~-i.ble b~t1efit trvIn reduced abuse:: or problans iu 

110anc:ial f .. porting. Th::: Board has 0.)1 made clear in the hasis of conclusion L'Ie 

tlnancial reporting abuse:; or problelT!..<; In current practice that \\'arrant these 

amendments. Accordingly, it is equaJiy unclear bow certain of the solutions proposed 

in Ihc ED woul<l addre:;o: thes" ahu~es anti prohlems. 

In.."rteaJ -we ,vDlJld strongly support e.11colo,.S to rench a permanent solution for 

~ecuri{jlati(Jn accoun!illg under the financial components approach sct forth in 
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paragraph 5 of SPAS No. 140. A.ny peu.Hment solution should be principles-based, 

simplifY existing guidance, be reflective of advancements in the secluitization market 

and address convergence witi1 lAS No. 39. We believe thc Board should pay closer 

attention to the cost-benefit equation for this (and ?Jl) proposed standard, and should 

better at ticu1ate the results of !pjg analysis as a part of the basis of conclusion. The 

Board should also atteIllpt to anticipate obvious instances where the lack of clear 

guidance or definition will create :fi iction between the user co!nmunity and auditors~ and 

to the extent possible .. include c1a.-rjfying language to avoid confusion and the potential 

resulting diversity in application_ 

In summary, we supp-ort the timely issuance of the Servicing ED and the Hybrids ED 

(moditled to include the changes to paragraphs 35 and 40 of SF AS No. 140), but do not 

support the issua.'1ce of the Transfers of FinaIlcial Assets ED. We believe the Board 

should direct their etTorts to deVeloping a pelInanent solution for securitization 

accounting and should not focus on additional incremental measures to address specific 

perceived abuses. 

* *' * * *" 
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The following summarizes our detailed thoughts and concerns on the proposed 

Exposure Drafts. 

I. Transfers of Finaneial AS$cts ED: 

Paragraph 8A - Transfer of a Portion of a Financial Asset I Loan Participations 

The proposed accounting for transfers of a portion of a financial asset appears to be the 

Board's attempt to apply a rules-based solution to a problem (abusive structures, 

diversity in practice) that does not exist in a practical sense. We believe the proposed 

solution is not aligned with the financial components approach articulated in paragraph 

5 of SFAS No. 140 because certain transfers of fmancial assets where presumably 

control is also transferred would be accounted for as secured borrowings. Also, it 

appears to us that use of a QSPE is not required to achieve derecognition when 

transferring an entire financial asset when a non pro-rated interest is retained by the 

transferor if the requirements of paragraph 9 are satisfied. Further, we believe the 

definition of ''recourse'' has a drafting error as it inappropriately includes standard 

representations and warranties that do not provide a fonn of credit recourse. 

The proposed accounting would significantly impact the structure of many commonly 

occurring transactions in the marketplace, including loan participations, senior! 

subordinated commercial mortgage-backed securities transactions, certain collateralized 

debt obligations and mortgage-backed securities programs. The development of the 

existing structures for these types of transactions has required significant investment of 

time and resources across the financial services industry. These structures are market 

tested, well understood by investors and have been thoroughly examined by auditors 

and regulators. The Board has not articulated in the basis of conclusion, nor are we 

aware of any widespread significant abuses of these structures in the marketplace. 

Forcing users to create new structures for these types of products using "qualifYing" 
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special purpose entities (QSPEs) will not change their baSic economics (other than to 

make them more costly to execute), will require significant incremental investment of 

time and resources and most likely wfJI not change or improve financial reporting. 

Further, we believe the definition of a participation interest will require additional 

interpretive guidance. 

Paragraph 9A - Isolation 

The proposed changes to paragraph 9A that requice agreements or arrangements of a 

transferor's consolidated affiliates be imputed to the transferor for purposes of the legal 

isolation test are inconsistent with legal standards. Proposed paragraphs 9D and 9E 

create yet additional requirements currently not included in the legal assessment of 

isolation. We do not understand the Board's intention to create an isolation standard 

for accounting purposes that goes far beyond the legal standard, nor do we believe it is 

necessary. We believe the current requirements of paragraph 9 provide reasonable 

assurance that the transferred financial assets are beyond the reach of creditors or other 

receivers in the case ofbanktuptcy. We are not aware of situations where actual claims 

in bankruptcy differed from attorney's conclusions in "True-Sale" and "Substantive 

Non-Consolidation" opinions. We also believe the proposed guidance could lead to 

untenable requirements by auditors to obtain mUltiple legal opinions to execute basic 

asset transfers. 

Paragraph 9b - Transferability Requirements 

The proposed transferability requirements in paragraph 9b would result in almost all 

multi-step securitization transactions being accounted for as secured borrowings. The 

basis of conclusion is silent as to the rationale for this new requirement_ Multi-step 

transactions isolate transferred financial assets beyond the reach of the transferor and its 

creditors in bankruptcy. The ultimate transferee in a multi-step transaction can sell or 
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pledge the assets or beneficial interest. Accordingly, we fail to understand the logic 

supporting this proposed change. 

The proposed transferability requirements also extend the transferability requirements 

of paragraph 9b to beneficial interests retained by the transferor. In certain 

transactions, the transferor plays two roles: transferor and transferec. Often, 

transferors that retain beneficial interests are constrained from transferring that interest 

due to tax rules, regulators or rating agency concerus. This new guidance creates a 

"Catch-22" situation in that an entity in its role as transferor has given up control of the 

financial asset, but in its role as transferee is constrained from transfen ing its beneficial 

interest. Going back to the financial components approach that underlies SFAS No. 

140, we believe a principles-based analysis of these two conflicting positions would 

lead to the conclusion that an entity's role as transferor is the determinant relationship 

since the entity is giving up control of the underlying financial asset, and therefore 

should be able to derecognize these assets. The entity's position as transferee and the 

related restraints on transfer do not substantially impact the control analysis, and 

therefore should bc a subordinate factor in the analysis. 

Rollover of Beneficial Interest 

We believe the Board's intent is to prevent transferors from effectively retaining 

control over assets by having the ability to disproportionately benefit from the 

reissuance of liabilities of a QSPE. The proposal requiTes QSPEs that roll-over their 

beneficial interest to have no party with a combination of involvements that gives the 

single party the ability to obtain a more"than-trivial benefit as compared to the sum of 

the benefits that could be obtained by hypothetical third parties. We are unclear what is 

meant by a "more-than-trivial benefit". For example, if such involvements are at arms­

length and at market rates, can this constitute a more-than trivial benefit? We believe 

further clarification of the meaning of this phrase is necessary to avoid diversity in 

- - - "", ", "-- "- "- - ""-
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application of this principle and the creation of numerous practice issues. An approach 

that limits the QSPE's decision-making abilities for liabilities similar to the limitations 

on the decision-making abilities fur assets may be a more consistent and practical 

solution for the effective control issue in roll-over structures, 

Paragraph lld - Initial FV Measurement 

The Transfers of Financial Assets ED requires assets tmnsferred to a QSPE or a VIE 

but not sold to third parties be measured at fair value with a resulting gain or loss 

recognized on the entire transferred balance, including any tmnsferor's beneficial 

interest. We generally support efforts to move toward a fair value accounting model, 

however, we are concemed that this proposal will provide opportunities for earnings 

management related to unrealized gains embedded in retained positions, Accelerated 

issuance and adoption ofthe fair value option may alleviate our concerns as presumably 

the assets to be transferred would already be marked to fair value prior to and up to the 

time of transfer. 

• 

*~. * * * 
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II. Hybrid$ ED 

We support the issuance of the Hybrids ED on a timely basis because it will simplify 

current accounting fOf hybrid instruments, align the accounting treatment for hybrid 

instruments with the accmmting for assets and liabilities used in corresponding risk 

mitigations strategies and improve overall financial reporting. We also encourage the 

timely issuance of the Fair Value Option Standard, which we believe will have similar 

benefits on a broader scale 

Issue 1: Do you support the Board's decision to permit fair value remeasurements for 

hybrid financial instruments that contain an embedded derivative that otherwise 

would require bifurcation? 

Yes. We support the Board's decision to permit fair value remeasurements for hybrid 

financial instruments that contain an embedded derivative that otherwise would require 

bifurcation for the reasons noted above. 

Issue 1: Should the proposed Statement provide implementation guidance on how to 

evaluate whether an instrument contains an embedded derivative that would require 

bifurcation? /fso, what type of guidance do you believe the Board should consider? 

Yes, provided that such guidance simplifies the analysis and allows the use of 

reasonable judgment in assessing complex hybrid financial instruments. One such 

approach would be to specify that entities only look to the assets and liabilities of the 

vehicle where the existence or non-existence of an embedded derivative cannot be 

detellnined from examining the contractual terms of the hybrid fmaneial instrument. 

The Board may also want to consider the IAS No. 39 approach which would permit fair 

value election for any hybrid instrument unless it is clear "with little or no analysis" 

that the embedded derivative would not require bifurcation. 

, , -- -
---.-.,'----.-
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Issues 3: This , proposed Statement l "Iuluires ' evaluation of instruments for 

identification of embeddedderivati'lles and permits but does not require fair value 

measurement for instruments that contain embedded derivatives that otherwise would 

require bifurcation. Are the requlremellts for evaluating and accounting for interest 

issued by a qualifying SPE clear and understandable? If not, what additional 

clarifying guidance should the Board consider? 

We support the deletions to paragraph 35c of SFAS No. 140 that remove certain 

restrictions around the uses of derivatives in QSPEs. However, the Board should 

consider deleting paragraph 40 from SFAS No. 140 in its entirety. With the rescission 

of DIG Issue DI and the proposed amendment of SF AS No. 133 to require bifurcation 

of derivatives embedded in interests issued by a QSPE, the remaining purpose of 

paragraph 40 is not clear. If the Board does not wish to delete paragraph 40, then we 

recommend the deletions to paragraph 40 as proposed be approved. We also believe 

these changes should be moved to the Hybrids ED. 

Issue 4: The proposed Statement would be applicable to all instruments obtained or 

issued after the earlier of fIScal years beginning after December 15, 2005, or fIScal 

years that begin during the fiscal quarter in which the Statement in issued, if 

applicable. Do you believe that the effective date provides sufficient time for 

implementation by calendar year reporting enterprises? 

Yes, we agree with the proposed effective date. 

* . ' . * ,. 
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Issue 3: If you currently use securities classified as available-for-sale to offset the 

ill come effects of changes ill fair value of servicing assets or liabilities, is there a 

company-specific mechanism to designate certaill securities classified as available­

for-sale for this purpose? 

Not applicable. 

* .. * * '" 

We would be pleased to address any questions you may have regarding the corrunents 

in this letter or to discuss our position in more detail, at your convenience. I can be 

reached at 704-383-6101 or by email at david.julian@wachovia.com. 

Sincerely, 

David M . Julian 
Executive Vice President and Controller 

cc: Robert P. Keily, Senior Executive Vice President and Chief Financial Officer 


