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position is “probable of belny. sustained” based sole

sosftion  is- “prubabie ing. sustained” based solely-oi the techinical meiits -of the pcsition. 1f
challenged by the IRS, Company A's bestiestimate of the ultimate cash benefit to-be reafized from
the uncertain tax position 1s°$8,000,000. Undet the ED as currently written, Company A will recagnize.
no benefit from the tax position, even though it expects fo realize a- minimum tax benefit of
$6,000,000, and possibly the entire $10,000.000, in this example, the application of fhe ED's
provisions clearly does ot yield an accurate depiction of Company A's tax expense, deferred tax
assels or liabilies, or future cash requirements, This ‘scenario will 'occur frequently in practice
because of the significant judgment required to evaluate the "probable™ threshold. =~

A recognition threshold such as discussed in paragraph B47 would eliminate the potential
inconsistency noted by the Board in paragraph B18. The use of a dual threshold will result in
increased noncomparable reporting of 1ax positions when the probabilities of being sustained fall
between the upper and lower thresholds. As noted above, this potenfisl inconsistency is best
addressed via a Statement 5 foss contingency approach, but we recognize the paragraph B47
approach is a valid conceptual and practical aternative.

In summary, we Strongly disagres with the Bozird's conclision that the recognition threshiold be
established a3 “probablé”. A more appropriate threshold would be the altemale view proposed in
paragraph B47. However, we suggest that the FASB clarify whelher the “best estimate” approach for
recording a liability under paragraph B47is intended fo Tefer to the Statement 5 method for
measuring a loss contingency (as Inferpreted by Interpretation 14) or thie best estimate approach as
discussed in paragraphs 41 and 12 of the ED. f the Board disagrees with the paragraph B47
approach, we wotld support a *more likely than notto be sustained” threshold if the scope is fimited,
as discussed in {ssue 1.

Pual Threshold Approaeh

¥ an approach similar to the altermate views il paragraphs B46 and B47 is.adopted, a dual threshold
approach is not necessary, as recognition and derétognition would be based on the same thrashold.
Likewise, if 2 more fikely than not threshold is adopted, & single recognition/deraecognition threshold
could be ytilized. If the Board issues the ED as cumently- written, we agtee with ‘the Board's
conclusion to utilize a dual threshold approach for initial recognition and subsequent derecognition of
tax benofils. |

S_uhaequ_en't--Ratzﬂgﬁiﬂqri

fssue 4 The Board concluded that @ fax position that did not previoysly meet the probable
recognition threshold should be rocagnized in any later periad in which the-enterprise subsequently
concludes that the probable recognition threstiold has been met. (Refer to paragraph B22 in the basis
for conclusions.) Do:you agree? If nof, why not?

As nated in our response 1o Isstie 3-above, we do not agree with the Gse ol-a probable recognition
threshold. Hawever, we agreé with the Board’s conciusion that a tax position that did not previously
meet the final ED's recognition threshold should be recognized in ‘any later period in which the
enterprise subsequently conciudes that the final recognition threshold has been met:

Derecognition

Issue 5: The Board concludett that a previously recognized 1ax position that no longer mests the
probable recognition threshold shoult be ‘derecognized by recording an income tax fiabillty of
reducing a defetred tax asset In the period in which the enterprise conciudes that it is more likely than
not that the position will not be sustained on audit A vaiuation alfowance as described in Statement
109 or a valuation account as described in FASB Concepts Statement No. 8, Elements of Financiel



Staterments, ‘should rict be used.as 4 substivte Tor daracognition of the benefit &f & fax position..
{Refer to paragraphs B23B25 in the basis for conclusions:} Do you agree with ‘the anrd S
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conelusions on derecoghition of pfewausiy recognized fax. posihans? i not; why not?

As-noted in our response to Issue 3 above, we do not agree with the use ofa pfobabte' threshold.
However, if the Board ullimately retains the “prabable” thrashold as its final recognition threshdld, we

agree with the Board's conclusions on derecagnition of previously recagnized tax positions when it'is

more likaly than nof that the position will not be sustained on audit ‘We also would suppcart}
derecognition -at the point the uncerain tax position would not meet the recognition threshold
suggested in the aiternative views of paragraph B46and B47,

Meastrement

lssue 6; The Board concladed that e:?ce the probablé recogrition threshold is.met, the best esfimate

of the amount that would be sustained-on audit should be. fECOQHfZEd The-Board concluded that any

subsequent chanygss in that recognized amount shoudd be made using a best estimate methodology

and recognized in the period-of the change. (Refer io paragf:aphs 89:811 and 826-B29 in the basis

for conclusions.) Do.you agree with-the Board's conclusions on measurement? Iif not, why not?

We.agree with the Board's conclusion that 3 recognized tax benefif should be recorded at its' best
estimate of the amount that would be susia;ned o audit. Howeaver, wé nole our-concerns with the

following concepts and wording-of the EDas cﬁﬁenﬁy written.

» The phrase "the best estimate of the amount thatis yble
should be reworded to clarify the Board's intent 1t is unclear whether the use of the word
“nrobable” refers fo the sustainability of the overall tax position under: paragraph 5. or tothe lavel

of certainty needed for the "best estimate”. ‘Clarification of the wording in paragraph 1 and the
inclusion of an example on the application of the best astfmaie methodology are necessary o

achicve the Board's goal of increased comparability.

» The Board should clarify whether the best eslimate should be bassd primarily on a company’s
prior experience or analyses of potential lifigation nutcomes “The Board notes in paragraph 12

that as the gap between management's “best estimate” and the full amount of tax benefit
increases, sc does the indication that the probable threshold may not be rhet, Determining how

wide a gap is “tolerable” requires judgment and depends upon the nature of each dedugtion
taken:

For example, assums Cormipany A takes an uncertain tax position which it befieves is probable of

However,
Cotnpany -A routinely setlles similar tax positigns with the faxing authority for 50%. of the
deductible amaunt due to the cost and length of time o lmgate the issue, What should be the
overﬂdmg factor in Company A's determination of the best estimate to be sustained upon audit?
Based on the phrasa “including final rasolution of any related iftigation or appeals process” in

being sustained upon audit, and would be 80% recoverable upon. final lhitigation.

paragraph 11, one could conclude that Company A should book 80% of the tax benefit. However,

only 50% is expacied to be realized upon setflement. Should Company A regord 50% of the tax

benefit? Further clarification is neected from the Board for this practical lmplementatian matter.

ChassHication

lssue 7: The Board concludad Ehaf tm ﬂ!abﬁfty arising from the difference betwaen the (ax position
and the amount recagnized gnd measyred. ﬁwsuam‘ to this praposed fnfe:pretaﬁan shoold be

classified as a current liabiity’ for amounts: tﬁat are anfmpated to be paid within one year . or the

operating cycle, if ionger. Unless that iability arises from 8 laxabie tamporary difference as defined in

robatis of being sustiined” in paragraph 11



jthe B&S?S for eanc!&ws} Do yau agres with the Board's conclusions on afass:ﬁcatwn? it nat why
not?

We agres with 1 the Board's conclusions on. clagsification. However, we foreses practical difficulties in
determining when'to' r&eiasaify a-tax Fability from noncurrent to current that could Tead to increased
noncomparability between companies. For example, at what point does a tax liability for an uncertain
1ax posttion: bacome current - when it is agreed to with tha faxing auihcfrdy or when it is evident 250
when it will be paid? Although on the surface the timing of payment may seem readily determinable,

the length and uncertzinty of the settlement process will often create questions about the timing of
reclassifications between noncurrent and current. E’;t_z_nng exammatzans ﬁﬂrssolvad issues can
extend over many years for reasons outside of the corfro

rigy appear to be near resolution, but because of a taxmg auther;ty’s adm:n:stratwe cieiays and
diverse priorities, thosa issuas continue to remain unrasawed for long. penads of time. Such’ defays
are not within the controt of the company and can result in’ mumpie fabifity rec!assfﬁcaticns over time.

We suggest that the Board consider this matterin its further deliberations of the ED.

Changes.in Judgment

Issue 8: 7113 Board concluded fhat, consistant with the guidancs in paragraph 194 of Staterent 108,

a cﬁange in'the recognition, derecognition, or meaaﬂmmﬁﬁt of a tax posiion shoudld be recoghized
entirely in the inferim period in which the charnge in ;aa@mnf oceurs. {Refer to: paragraph B3§ in-the
basis for conclusions.} Do you agree with the- Board’s caﬁc{us:ﬁns abazft & ahange in judgment? if

not; why not?

We agree with the Board's conclusions -about a. change in judgment. However, based on our
consultations; the provisions of the ED related fo this maffer are inconsistent with carrent practice
under Statement 109 and Accourting. Principles Board Opinion 28, inferim Financial Reparﬁng This
further supports our assértion that the ED should be rechaﬁactenzeﬁ as an amendment of Statement

109 and re-exposed to the public as such:

interest and Penaities

lsspe & The Bbard concluded Hhat if the relevant. tax law reqwres payment ‘of interost on
underpaymnt of income taxes; accrual of inferest should be based on the difference belween the tax
berrefit recognized in the financial staternents and the tax position in the peaed the interestis desmed'
fa have ﬂeen meurreﬁ S;mﬁazfy, :f a. statﬂ!or}* panaify wef.ffd 3ppfy to a pafin:uiar fax pOStfft}ﬁ a

:nczfrr&d Becaase cfass:f caﬂan of :nterest and ﬁB!?&ffiB$ in the income statement was not canszder&d
when Statement 109 was issued, the Board cohcluded it would riot consider that issue in this
proposed Interpretation. (Refer fo-paragraphs. B37-B39 in the basis for conclusions.} Do you agree
with the Board’s conciusions about recognition, measufement, and classification of in terest and

penaities? If nol, why hot?

We ‘agree with the Board’s conciusioh about réeagnition and measurement of interes! and penalties.
However, 85 'we suggested in our respaase tn Issues 2 and 3above; the ED as currently drafied will
result in-overstatements of tax liabiliies; and the recﬂrdmg of interest onthose overstated liabilities
will result in misleading financial statements. In addition, tax penalties can total up to'20% of the tax
due. By including penalties on top of alfeady overstated tax liabilities, the financial statements may be

rendered even more misleading.




We dis :-;agfae with the. Eﬁ&fﬁl*&

ﬁﬁfﬁtﬁﬁ@ﬂ about the: _-'Z'_ assification of interest and penzities

in our comments 'zbove in Hie section "inconsistency of the ED's Asset Recognition Mogel

Statement 1097 the EDY's provisions should be recharacterized and re-exposed as an amendmmﬁ Gf
Statemerit 109. In that regard, the Board should addrass the classification of interest and parzaltres as
a potential amendmant o' Statement 109, This would improve. ccnmsteﬂcy in rep@rtmg across

industries.

as nﬁtedﬁ

Issue 10; The-Board concluded %naf Iass eantmgaﬁca?és m&aﬁag fo praviocusly recognized fax: position:
shwld be d:sc!asaﬂ in acsﬂfdame mﬁr the pmyﬁms ﬁrf pamgraﬁf;s 9—11 r.}f Sfafamant 5 Tha Baard
Intemmtatmn for fax pas:tfons that do nat mear tb& ﬁmbabfe mcogmfzan thresba!d are srm:!ar to
contingent gains. Therefore, those liabilitios shau{d he ﬂffssfased in atcordance with: the pmws:ans of
paragraph 17 of Slatement & (Refer Io paragraﬁh 34& in fhe basis for conclusions:) ‘Do’ you agree
with the disclosure requirements? i not, why not?

We agree with the- Baarﬂﬁ ecmh;sm that & is apprﬁpﬁaté to use the ‘Statement 5 disclosure
requirements. However, by incorporating the dasctosﬁre o ;mns ‘of Statement 5 and feferr;ng toa
“best estimate™ measurement cnterza which initially 5c:unﬁs like a Statement’'5 measurement but is
clearly a different. appmaah the ED may prove eanfusmg to: prad;ﬁamers

Effective Date and Trarisition

Issire 11: The Board voncluded that tf;fs praposed fnterpn

the first fiscal year ending afz‘er B&ﬂ‘ﬁfﬂbﬁ!‘ 15 2965 &n]y tax ﬁasfffaﬁs maf meet the pmbabfe
recognition threshold al that date may be recagmzed The cumidative effect of ;nit;aﬂy apﬁfymg this
proposed Interpretation would be reeagmzed 454 change in at;cﬁunimg princiole as of the end of the
period in which this proposed Interprefation is adopted. Restatement of previously issued interim or
annual financial staterments and pro forma disclosures for prior pem}ds is not pemdiad Ead;er
appa!; cation is encaarag&d (Refer fo paragraphs B4 1-—543 in the basis for Sﬂﬁdﬂ&fﬁﬁ.ﬁ' 3. Do vou agra&
with the Board’s conclusions on effective date? If not, how much time would yaz: anttc:pafe will be
necessary 1o apply the provisions of this pmpased fnrerpretatfan? Do you agree with the Board's
conclusions on transition? If not, why not?

We strongly oppdse the Board’s conclusion as to the éffeclive date of the ED. As‘discussed above,

we strongly believe the EDas r:urrenﬁy writen is 8 ma;erchange in the current practice of ascuuntlng
for uncertain tax positions. The ED Is"in essence an amendment. of Staternent 109, and shotiid be
recharacterized as such and re-exposed for additional public comment. We algo balieve that an
amendment of Statement 109 should justify a comment-period longer than 60 days, such as was

allowad for the Board's recently issued exposure draft on business combinations (issued June 313

2005, with comments due October .28, 2005).

The Board has szgmﬁaanﬂy underes&m&ted the' effﬂ?t ar:d cﬂst to implement the ED. As discussed in
our response fo Issue 1, the ED as currently writlen: requf;es an evaluation of alf tax p&smcns for aff
open tax years. Prcagress Energj,f estirnates it hag fhousands of tax positions thal would require
evaluation and documentation under the ‘ED, The ‘suggested implementation date of Dacember 31,

2005 for calendar year-end companies is unreasanab%a given the volume of positions {o he avaluat&d
and the level of docurnentation necaessary 0. cemgly with the ED and Sarbana's-@xiey Act

requirements,



he effective date of the proposed inter "'._'._Efa%pn should béas af tha ﬁﬂd of ﬁwa first fiscal yoo ﬁhﬁlﬂg*
-aﬁ:&r letamber 15 29@& c}r Iati»r irraspectsve of when the final interpretaﬁan or. amendmeni is
issued, we suggest that the. Bﬁard allow an implementation period of af least-one year from the date
of issuance before the final puidance becomes effective.

'We agree wzth the Eaafd’s cenc!uszans that ﬂnty tax itior 5 that meet the ﬁnai mzerpretatmn s

ﬁthar mﬁuar&ns :::n Zranstmn methads
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