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I am pleased to have the opportunity to comment on ﬂle Bxposure: Draft of the proposed |
interpretation of FAS 109. 1agiee with the need for further guidance in accounting for
uncertain tax positions. However, Tbelieve that the approach in the Exposure Draft will
result in presentations that do not reﬂect the underlymg economic reality, cSpemally as to
state tax posmons. - .
¥ suggcst that the accountmg prmcqﬂe iliai izbhl'ﬁ; rhéét reﬂect the economic reality of
providing for uncertain tax positions s’ that of Expected Cash Flow, as used in Statement
of Concepts 7, starting with paragraph 42. This approach hes been used by companies
and their auditors for many years relaﬁng 1'9 uaCcrtam tax positions.
= Issue 2- Overaﬂ issue‘ = ;f SEEEEE NN
T The PrOposect Iiﬂerér’etammraqmres Ihat allimoertain tax posxtrons be evaluated .
by assuming (1) that the tamrrg aut:hnnty will perform an audit, and (2) that the
auditor will challenge each and every uncertain tax position. While I understand
the logic of paragraphs B12 to B15, historically the portion of uncertain tax
positions taken by taxpayers actually audited and challenged by taxing authorities
is significantly less than the 51% required by FAS 5 for recognition. Therefore,
for both federal income taxes and for states where returns are filed, in the years
when uncertain tax positions are taken there will be tax accruals, the majority of
which will be rzversed Whﬂl’l Ehc st‘aiute of Imntatlons expires.
“As mchcated above, I beireve thai ’a irio‘ré ’appmpﬂate me{hodolog}r is the one in
; Dt 'dlx_A ' While those examples are intended to
evaluate expected cash feveﬁues, I beheve that the technique is appropriate for
_ - expected éisburscments



all tax p%zuﬂns is &p‘pmpﬂaﬁe: for U?S state t&x expﬂsms where the Enterprzse has
decided not to file a return. 1 disagree specifically with the position taken in the
second sentence of B14 as the taxing anthority is not aware of the claim. Ibelieve
that the guidance of pm'agraph 38 of Statement 5 on unasserted claims would be
mote appmpnaie for state issues Where ne retum has beert filed.

show the memﬁaﬁd:se tf.) ihe cusfcaﬁe:r but 1&311 h&‘VE the customer directly
order from an out of state location; uader these circumstances the
Eﬁterprise 18 i_'lf?t_ dqmg Eusmess m the state and is not reqmred to file a
‘?Ehlﬁlﬂ; pcrfm mstal}at}mz or other services, *then the Enterprise is
domg business-ia ﬂiﬁ ﬁate and has to-file a retum. -

- Modst stafes 313?& g@g@ciwe de MEEHBSIZIEB% ielaéﬁg to' whetheran
Enterprise is deing business:in a:state and, therefore, required to file a
return. For example, does one piece of equipment in a state that is leased
to & customer create sufﬁcmn: ﬂexus for ﬁhng'? The states’ rules and

- regulations are-not EEEﬁI‘ o -

. Ebelfewe {h&t in Ehae &ha?e me*smﬁea&, ﬂmst if l}tﬂ a}l Gﬁfﬁp&iﬁ% WG&id optformot - - 0%
filing state income tax returns, ‘Tax professionals will frequently inform their e
clients that state laws are not ¢lear but, on audit and litigation, the tax

pmfessz&nals beheve that the: stﬂte mvﬁlved wm}d mqmre the payment of taxes.

- hm:tatmﬂs never axpaﬁes aﬁd nevﬁ ﬂhﬁﬂﬁaies the ﬁK}?GSIH‘E Therafere once a
petanﬁzd lfabﬂﬁy is @tﬂﬂls 'f it 15 BE‘EFEI ﬁfmmated F{}r the mmamder of the
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gmuped by 155113 or by Eaxmg amhmty

o An Enterpnsc gan bc ﬁxhjm w mmemas taxmg emﬂnmtms m tfhe Umtad States

| cach WIth a nght to au:ht Whﬂc it is not pt@bable that any one state or

Enterprise has a transfer pncln g 1ssue dcscnbed in paragraphs AIG to A23. For
transfer pricing issues, each state is ‘diff¢rent, sometimes as to the law, almost
always as to rulings, regulations and court cases.” The Enterprise files appropriate
returns in each state and milhfcipaiity ‘Each vear, out of the 45 states that require
income tax returns, OUr experience indicates that there will be three or four andits
by the taxing authorities. Gegerally, on audit, a compromise is made with the
taxing authorities. It is not passible to obtain an expert evaluation in accordance
with paragraph 9 of thc ProposaL as almost all areas of this issue are subjective.

If thc posmon taken oﬂ each s‘tﬁté fetum is: aS&lHﬁefP to be a separate uncertain tax -

position, under the Proposed h}terpre‘«tation an accriaal would have to be recorded
for each state’s or municipality’s return, which accrual would be reversed on the

explratlon of the statute of’ li’rﬁltauons as mdlcated in paragraph B46.

- Altemailvely, the u:nccrtaln i:ﬁf posmcﬂcanbe evaﬁlated based on tréating the

Lok,

T The cwdcnce r;:femedto m Erm? ph 9-of the PmPosed Ihterprctatmn t0 support -
recognition of an Uncertain Tax

issue as one position for all states. Under this approach, estimates of both the
number of taxing authorities that would andit and the ultimate settlement with
such authorities could be made, which would resutt'in an accrual closer to the real

econonuc cost mcurred and the. ﬁlture cﬂsh ﬂow
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ition is far greater than is found in practice.
Rarely is there an Uncertain Tax Position “for which all conditions are objectively
verifiable.” Ibelieve that the approach indicated in B47 is more appropriate.

‘Issnes3and S u%abmhn‘mﬂ Bhﬁe’cbgrhh'nh- SR

Y believe thit“pidbiabet b adekel i el diéorfary as “rore Tikely than not”.

The Proposed Interpretation appears to treat these two statements differently as
indicated under the ﬁrst sentmcc of paragraph 3 Pleasc make the dlstmcuon
clearer.

Issue 9 — Interest and Penalii;szi B
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and penaitle:s is not cmsz&ereﬁ in FAS 169 thﬂr Acn fecogmtmn is mamprcpnate.
Interest is charged by the Internal Rmnae: Service in almost every case; the
potential imposition of penalties can be evaluated on the same basis as the
Uncertain Tax Posztmn 1tse}f Acmrdmgly, they beth should be recognmed
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