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Accounting fcr Uncertain Tax PositiMs 
/ -_··· ·-,-- ,J·/ ... - ,,,/ ) J ·· ·-- j];' ) I ) ) /))) j) ;;' .· ) .J j J/- .i __ ,· , 

I am pleased tQhave theoppOrnmity to. c:ommentoll.theExposure Draft of the proposed 
interpretation ofFAS tOO. Tagree'wfth the'need foft\lrther guidance in accounting for 
uncertain 'tax positions. Ho'WeYet,'l'believe'tharthe approach in the Exposure Draft will 
result in presentations that do not reflect tbe underlying economic reality, especially as to 
state tax pOsitions. 
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' 1 sIl~gest tI1attl1e accotlIfting;J!liI~jp:I~ rbat !,~lJl()st '{cHeet the· economic reality of 
providing for uncertain taX 'p"OSitiDM (s'tbat 'ofExpeaed Cash Flow, as osedin Statement 
of Concepts?, startingwitl1 pamgrnph 42: Tbisapproach has been used by companies 
and their auditors for many years relating to i.mceitllin tax positions. 
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The PrdpbstXilhieiPieia:tfob~ jJia:t ~-tmcertain taX'Positrons be evaluated 
by assuming (1) Uia't tIii tltiilig =aitibOfiry Will perfonn an audit, and (2) that the 
auditor will challenge each lfDiIevery UJ1Certain tax position. While I understand 

. the logic Qfparagraphs ~li to B15,liistoclcally tbe portiQn of uncertain tax 
positions taken by taXpayers-actually audited and challenged by taxing authorities 
is significantly less than the 51 % required by FAS 5 fQr recognition. TherefQre, 
for both federal income tllXeS;uld f6rstates where returns are filed, in the years .. . 

when uncertain tax poSitions are taken there will be tax accruals, the majQrity of 
which will be reversed whim the siatute of limitations expires. 

. . . , , " ,,' - . .. , 
" .. . . . .' " .' ., .. 

•. As iridicated alJOV~, I ~fuvd filat ~ hl~e ~pproptiate methodology is the one in 
Statement of Coneepts" 7 ~ Appendix A i While those examples are intended to 
evaluate expected caSh revenUes,l believe that the technique is appropriate for 
expecteddisbutsements_ . , " .' 
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I do notl:ielieve dUll tb!::)8~4's ~~slmiptibn ulaltaxillg adtheritic:s 'will examine .-. 
all tax positi()ns is appropr~ate for us state lax exposures where the Enterprise 'has 
decided not to ftle a return. I disagree specifically willi the position taken in the 
second sentence of B 14 as the tUinganlhority n.not aware ofthe claim. I believe 
that the guidance of p&ragrapb 38 of Statement 50n nnasserted claims would be 
more appropriate for state isslles where no return has been filed. 

. . 
. ',', 

While all uS cempll.rti~s fuh~~ fll~ tis lnbbme tax returns, it is not always clear, 
under the various state law$,:Whetheror not a state return is required to be filed: 

" ; ,: : ! , 

. " , ,,~,' .. ,'. - -.- -. -
- --.--,- . '-. '- ... -'-" ........ " .. ,-.,-- ,-. . "~,-, ~-.- , ~, -

Ttte US Silpi\!m~ Q>P(t ~ till~d that a l~el of Contacts· of an out of state 
Enteiprisemust eiliHor tIie'Eriteq,nse 10 haVe "nextis" , and therefore be . 

- - ",.""""' ~"--'- ',.' 
taxed in the 'stale. · A 'cornmdrt oc'cutrenc~' for many Enterprises is to have 
a saleSperson witli me(chas4is6 fnms YchiClevisit a potential customer, 
show therilerc&<iridiSe'to the ctiskimer; butthen have the customer directly 
order frOm an out:ot skie' locaticin; undcir1nese circumstances the 
Enterprise'is nOt' dOln~ Msirle'ss hi !he 'state and is not required to file a 
return. If, however', die salespersOn: sells some merchandise from the 
vehicle, perf<J.1hlS ;J)$t~lIat~on 'PI n!her services, then the Enterprise is 
doing business'ill the State 'IIll<t has 1'0' file 'Ilrerutn. 

~ MOst ktklek b~tJ Jubi~M b~ bhUJJslrbiek :dla1i~g ~~lidtherran ' 
EnteqJrise.is d,ing bufipeSS)iD ~'s.ate !IIld, thlV'efore, r!;(}uired to file a 
return. For example, does one piece of equipment in a state that is leased 
to a customer create sufficient nexUs for filing? The states' rules and 

. regulations arenm cleat:. . ,. 
, _- , - , , ~ , ' r ' .. ,f " J j / ~ . ..,. 

• Thetnere presente of employees in a state, including the Enterprise 
pa}'iilg w1tbhMdirlg' t'aStM for the' e'Jriployee~: ddes not necessafiJy require 
the filing ofa,O;iuQom6 taXirhurn. : .' . 

"'}'~"I.·I"';' 
. " > ,, , . " ,.~,j'.ij.));,'~)',.'Jjr·;1 - ", ... 

. , .- , , : i b~lkve (hat hi ibe;abb.~ fu!;~e~, /xlol;r,lr Ddt alii aompanies :Would opt' for not 
- . ., " , . , , , " . " . ' .' , - -'.' - . , , , 

, . . 

, ~ . . -. . ." . .. , .. .' . 

· filing state income tax'rerupjs', 'Tl\lt'profe$siortals Will frequently inform their 
· clients that state laws are not ¢lear but; on aUdit and litigation, the tax 
professionals believe' tbilttbe state' involved woUld reqllire the payment of taxes. 
Experience has shown, that iutIi liabilities for taxes relating to the above examples 
are very rarely raised by stare:aiIilioriires, 'with the possible exceptions of very 

~ 

· large corporations, . ' . . . i . ~ . . 
""." -'-. .~ .. ''' ' '~ ' ' .-'-'''-' -

• • •• '_ r_ • • • '~""'I" ••• ·. ~ ._ ._,. _ " .· _.- ; .:. 
,., __ · Ay_ .· _ • • - • •• -'IJ I. ~ . ...... _'_.r. __ . '~ __ .- . . ",,', 

: . The adcbUitiIig {s~1ii ¢faJ6i:~~~~ ~t il$i if~Te6Jili fs;tieveifiled; the statute of 
- -- -"·-- · , ·- •• , · ,' ... ·~·" ·,_· _· _ _ r_ · ' .... ~ _ __ 

liinitations Dever eXpires 'aDd ilevereliln1!lales' theexposilrci. Tberefore,:once a 
potential liability iseslablisIt«r\ idis never eliminated. For the remainder of the 
existence of the company, tru$ lia&ility will remain recorded, accreted each year 

~ .', '; .' . . . " . 

. -- -.-- ... . ~ 

. ." .= . , ..; ._ i 

.. .= .' 

· 

, , 
- - ' . 

~ 

, 

, 
• 

, 

, 

~ 

• 

• I 

· , . , \ ! 

, , , 

, . , 
, i 
• • 

I J J' J 
- .. "/ ',' 

J • J j 

· , 

~ 

• · , 
- -" , , . ,, _.,' 
. , , '. ~ 

, • , • • i 
. ,--_._ . ... . , . 

- j _~ I ~ 

. . . 
- ; . :; 

, 

i .-
. ' .' ~ " " '," · . ,.. , , _ . _ . . ,.' , ... , : : .;; i' 

:O :; ~ I', ,,;.;;'.,,;~;';:,.,; .;. ;._ .. , ..... .. . 
-; .; .: : : '. : ' '. , . .. . : " ,'",' '. ~ , ~ , ~ , , : " , : : .' " : -' - . . .' ,- , -:- ~ .~ .!, 
.' • • • . .. J •• • • • • " '; • '~ '~ ~ 'J ; ';; '-) '~ ':' '; ' . ;; ;; ',. _ , .' - " .:' ,; '.: • . " " _ ~ ~ .,; ;; " 
_··· r •• • '.. ., ••• " .... ',J." •• , ... ... . •••• _.. . , 

:--=: ~ ; ~ ~.: : : " '.: : '::" .,. ~ '" , . -; . ; ; '.; ~ ,~ '; ~ '~ ; ,; ~ '~ ',: .: ~. ': :: : ,'-, . ~ .- ::. ~ " , " ;', .' . - ~ '~ :.' .~ '. 
. . . ... , .., . - - ._ ; : .: ';; ], ,;' .;, ,~ :;: :i ;, ~ ',;. '~ ;:-: : : ~ _~ _': " : ' .; :. . . : " ., " ' .' " ,~ :" -- . -

:c:;. :; ~ ~ ; : •• : ,; ; ," '. 'c:',": ~ .. - - . . ' ... _ ~ , • _ ~', ., , , .' , .... _. _. " .... . :: " .' ~ ~. :; ~ ',: '; ,-:: • ~ .f ".:~ 
:~ ~.' :; • .;: .~ '.~ : :. ';.' '.' ;. ,:. ~ ',' : •. ; ,.' •.. ~ ,; ;, ;. ' . ;.' .: _ •• ' • __ , _ • '"",, • , , 'J _', , ••• " " • " ". . "'. ' _ " . ' .' _ - . . - . .. '. ' . . : : ~ ·~:t ¥, ,'::j :j' ~' '~: ~ '@ ~"4 l ~ i ~~ ~ ,i ~ ~ ':: ~ -_ : .~ :; -; :~ .~ 'i' :: ,~ ~ ~ : .; , ,; , ", . . , :~ ,i ~~ " :g' 
:0:: =: c' :: j ;;'::' o.' 'J 'J. ~ " ;, '" :: ,: : ~ .:;. ~ • - _ •• ' _. • J , .... ' " .' • J " J .' .... _ , • • • ' .• - - ~ : : : : :; ,; ; ':' ~ " ,; :i ': :: " :'.' , " - ~ .~ •• 
::::c'. ~ ::_~ ~ ~.: -:' 'l =' ,: ...• -.: '.' ..... ,'! ~. '.-. ",': ,:,-, ~.'. ~ t.; '.~ .~.:: _.'. .. "- ., . -' f :< .,,: ;; .-: :' :j. :< ~ ~ ;; ~ :< '~ :1 :< :'- ~ ;: ... , :' -., .- -. -" .' ... '." -' ' .',' , - :, ; ~ > . ~ ' .:j! 
' . :. _ ~ '_. , , . 0 , 0 • _ ~, ,_, .. :'-. o· ,- ~ ~ ~ :; :', ~ .: ~ ~":; .~ ':; :l" :j! ,~ :; ~. ~ ~ ,: " " ~. , , : ' - ;: ~ .j :; ~ :: ~ : '; " ,,' . • • , -, : .• ,' .",", -.~ • •. ~ •• ,~ •... ~ .. 
' _ ••• • ~ __ .. _ .• ', • , , •••• ~ • _ •• ' . ., 0 . ' . ' : ., .• ~ ~ ~ ~, ;; ~ :j! ~ :: ' ::l' '~ '~ ~ ~ .: c· ~ 0 : . ' ... c' " " :' " -: '; ': : ' , _: ~ " .". '. ~ 
;:: :: ' - : : , :: ,~ , :: ;, :' , • ': :: • :; , • ' ." ,: ~, ::: ~ :'- .< ~. ,; , . . :, .. ~ . : - . • : : ~ :' , , :~ :' ~ , • '," .' - ~ .; ; :j! 
.'_ c· :, : :; ~ .. ; ,'; " .: J " " ~ ~ 0 ,,. f , .' . ., '. ,: ~ ~ :\ :j! :l".:\ ':\"~ ~ :: ~ ~ :;; ~ :j. ::; '" '- .. : " : ,'. , :: .; =' ,',' ,", j ... , .: • ~ :; : ,::- :; .;; ~ 

~ :1: :j :i:::::l!~.1It:~ ~~~ ~,- :- --.~~~:~~,!~Jjj~l~I ~~ 'l ~ ,~~ _~; ~~ ( o. , ~j~J .. ~~.~1i~;~ ~J ,~\i ~ ,~~~ ~ ~~t -tt, 



· . 
~ -.'0 -. -- .. - ., ..; - '- - • , .- , " - '. _ __ , _ ,.~ ''''''''''' "',,,,",:, "",:,. ,.,. '::,' ..... - .- _- _'0 _- - -- - .- .-.- - ." - .- c' '- '. -, - '" ' - " : . :' • . • • -- - -. - '. - -. ~ ,.. ,..:- ,,:; 
-- -- . . ,. ,., 

- .. ' ~ ~ ~. ~ ':i t~ :~ :~ ':l ,~ ':1 ~ ~ ,:~ :~ ¥ :~ t .§ :~ ~ ~ ~ ~ :: :i'~ ~. ::~ ~, :.; .:: ,: :'. ';,~ .~,: ~ :, 'i :. , 
. - - .... .. , .... """ .. , 
-.. -_ ce . • _ - ', ' '" " " ' •• " " " " '. " ' -.-- - _. ' - "'--,'" 

- - . . --- - . -
-- - " - - - . -

--- -- , - - - . -- - - -- --- -- -- -- --.. - .- . --. . . -- . - .. -
_-~~- o 'o_ 

-- -- --- '- -
- - -- -- --. - -- - --

- - - -- - -

, .. -
-, . , 

. . '. 
,, -, - - ~-

- . -

-. . , -

~"'- "-
-... ~ , ' . ' . 

. . . , 

, - ., .... . _ ....... ' -- ' - .. .. ,' ... , ., .. ".,.,. _. -
, ... , ':'.-::,'""'.", .. -

" • , ," ' : ::. C' " " :. " • • - - - - --. . . " . . . .. ... 
, . '. , .. ' - -- - . -. .. . -... ".-..',.,' ,.,", .. _- : -

. '. ., . , , . 
. . . ... . 

,.:. ,.,:,".:::~'::,:'::: :'. -'- ~~ "':, -. ... . . - , . . . . , . - . - . . ..... ',"".' ' . ' -.---.... . _-_ .. - .... . _- -- - - -- - .. . 
' - ''': .. ,':'., ,." .', ,,, .'--,, .. 

__ _ _ --:0· .. ~,:::.'"::.: ,.-' - .- - - .. ....... ,. .- -- ~ - ----- . - ..... " ....... - , .. -- - _:.,. ..... , .,,,, ...... - - - - - - -_ . ... . 
-- .. . _ ..... - "" . . _-.-- . --, ----_. --- ---_ ... """', - " -- _ . _ - - - --_ .. -------- - ...... ". - - - -- - - - - -- - - ._ .. . , - .,_ ... _ _ . . .. -- - -- --- -- .. -..... . 

-- . 

.. ti ' mtereStaDll ! L~tM ~HJ te11t ki&~ b~~ lJlldaiei1Ml ~ : ; ; 0 ~iB47 ' . ' y . _ . pe c _ c , • , c , , .,.., . c - , c •. , .. pmagi"uy" • 
without the expinltion)OfUie StiltUie Of1iriUtlltiol:ls. ·o 

. . . 

- . -
- - -- -- . . -- . . . . -- - - _ .. -. - - - . , - . - - -- - -- ---- - - . . _ ----- -_." . '---_. _-- -.. ----- - - - -- .- . - .• -- , -.~ . -- .... - --- -_ .. - .- . 

Issue 2 ~ 'Uncertain ThX.l'asltlQrisfOr it 'State'wlima¥etUm hlisbe'eilfiled: , 
. ... - - ,," . _ .. 

An issue not addressWhl th¢ PtOprislU iswnethet sinlitar iSsues shOuld be 
grouped by issue or by fliXirig'auihdrit)'. 

. , "', 

'. . , . . ", - - . . .. " , .. '. , . . , ' . . 

.. ·0 •• Ail Enterprise can'& ~jkl kf ritililJrhu~ nOOngaUllio'rrues in dleUriitedStates, 

. , 

each with a righttoaudir: ~ile ltis n<it)Jrobable iliat anyone state or . 
municipality will audit, °if is t*obable: that a few will audit. As an example dle 
Enterprise has a transfer pricing issue described in paragraphs Al610 A23. For 
transfer pricing issues; eachsfate is different, sometimes as to the law, almost 
always as to rulings, regulati<ins'and court cases. The Enterprise fIles appropriate 
returns in each state arid mUoicipality. Each year, out of the 45 states that require 
income tax returns, our experience indicates that there will be three or four audits 
by the taxing authoriti\:s. Generally, on audit, a compromise is made with the 
taxing authorities. It is not possible to obtain llIl expert evaluation in accordance 
with paragraph 9 of the PropOsal, a~ aImOst all areas of this issue are subjective. 

, " ' 

" -," '. ' " ' " - -

If the p6sitiort taken bft~~h ~a~ hithtn is'aSsUllledto1Jeaseparate Uncertain tax 
position, under the P,Qposed lnterp~tlOn. an accrual would nave tobe crecorded 
for each state's or mwiicipalil)"s reti!I1l ; whichaecrual would be reversed on the 
expiration of the statu(eoflffi)itations; as indlcated:in paragraphB46. 

. - " . . , .. ' .. , . , ,- ,. , -, , 

Alternatively; !he 'uilcertain t~' positiOO:clIh ~ :eva&1atei1 bitScli· On tt~ating the 
issue as onepositiOOfor all stateS: Under thii approach; eslliriales of both the 
number of taxing iluthpritie~ I)Iat wO\lld auditandtbe ultimate settlement with 
such authorities could:be 'made; which would reSldrin an accrual closer to the real 
econooiic cost iricuITed and me future calildldw. . 
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. .... ;!~=~6~c;f~ti:t~k~ ~~~~~:t~~:fh~~P:J:!~h ~r:Z;~ 
Rarely is there an UncettainTaxPosition "for which aU conditions are objectively 
verifiable." I believe that the .approach indicated in B47 is more appropriate. 

Issae5 3 and 5" 'Recbghltfon1dtld D~M&~'i\)h! \ , , , . , . '. .,., 

; : . ' 1 ~lIev~"'dt ''P~~h~'' \J ~JrlJe~iu\ hleidi~d6!1e\j ~"m~te \lfkelyd!an nill''', 
The Proposed Interpretation appeats to treat these two statements differently as 
indicated under the finl sentmce of paragmpla3. Please make the distinction 
clearer. .. , '. . .. 
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Issue 9 - Interest and PeuIties: 
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The Internhl Revenue&Ni~ Ms'alfuP$tnd#JidrlWto waWeHnierest;it has 
broadauthoiity to waiVepenaIties, • While I appreciate that the accrual of interest 
and penalties is not considered in PAS 109, their non recognition is inappropriate. 
Interest is charged by the Internal Revenue Service in almost every case; the 
potential imposition of penalties can be evaluated on the same basis as the 
Uncertain Tax Position itself. Accordingly, they both shOUld be recognized. 

Issues 1, 6, 7. 3, 10, and 11 are not ad4rtissed in Ibis fetter. 

I appreciate the opportunity to comhlent on llieExpOsure Draft; If you have any 
questions, please feel free to contact me at 212-557-7505. 

Very trIlly yon~ 

Arthur J. 'Radin 
Partner 'lbdin UlassannTh. ~ UP -, ---------, ~-----,,-,-, 
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