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verSus a situation Where the tax sayings lu;;e~thlcHtaih beCause of qUestions regarding the 
likelihood that an incometllX p<>Siuon wil! be sustained. 

· FertheohlliJgTld OpidioaJ 'MI MdreWcHu!,ale1x ru:fJedttiUle1lbbOd That A Tax 
Position WillJk Successful Due.1'o Recent Changes Iri IRS Circular 230 
If the Board has pte1ill'linarUyadop¢d the use of the Shouldprevail standard instead of 
the more likely than ilOtto prevail standard because of concerns that certain tax experts 
may have historically provided more likely than not to prevail opinions when they were 
not warranted, the changes to Circular 230, governing practice before the Internal 
Revenue $ervice, wbich beclH\leeffective on June 20, 2000, should go a long way 
towards allaying theseconcems .. As you maybe/aware, Circular 230 nOw requires 
practitieners before the IRS to engage in a. more rigorous analysis than previously as a 
prelude to providing opiniomfupon which enterprises may rely, with severeconsequellCes 
for those who do not abide by'these higher standards .. These changes have been taken 
very seriously by the tax prattitiener community 'ana f;UDsl:antW changes have been made 
since June 20 in the manner in which accounting rums and law finns are now providing 

· tax advice upon which their clients ean rely .. 

ElimtnatibnDfThe' Dual R~tieWDetecbmitibll ~Mms Eliiriinateseo!1CeI'llSOf 
Noncomga.rabili!;y Of Financiali$tAteftlfllts .. 
A further anomaly caused 01 the use of a 'sMuUl prevail standard is identified in the 
Exposure Draft atparagra.ph'S IS, Which ihlIicates that tlie'Soard acknowledges that the 
use of a dual threshold for recognition and derecognition may lead to noncOlnparable 
flnancial reporting for lax. positiolls 'whose probabilities of being met lie between the two 
recognition thresholds. ObviOUSly, as the/Board recognizes, these nOllComparability 
issues· would not exist if a single more likely than 1161 to prevail standard Were adopted. 
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.' Uncertain fucome;T#ti~~ Are Not Dlstn.wsllabl~From other Uncertain 
Liabilities And The EmareDrllft!Cn:ates a Mdcblliwet Stantlittdfot ACCruing 

· IncomeTaxLiabilities 
· Although some prttetitioners.®dehte,l pr.iseN have viewed reductiens in il!COnIe taxes 
· pa)'<lble lIS1:ieirig similar tp'me creation af assets, since taies are riot a source of revenue 
to enterprises (unless the entetptises havetbe Mwerto levy andcoUecttaxes· which 
will be assumed to Mt be the ~ase), \taxes atwl\)'S\consUtutb 1In expense; thus, the 
discussion of uncertain trutp<$IDbns sliouid 00 fdcusedOIithe recognition of liabilities 
and noussets. 1 The generalsl~~for tcl:ognition of Contingent liabilities are set 
forth in paragraph g of Statejnent 5 ,whiCh requires !hat it be probable that a loss will 
occur before being accrued. By lli>hlg a should prevail standard before atax liability can 
be reduced, essentially, tbe'Board is reqmringthatoll Habllity be recognized when the 
probability that the liability will ~ aCtually incurred is sU1)stantlally less than likely, 
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· Conrillgeilcii~s(liereinafter "statement j'1" Again. a teducuooio lax~ iswtinCOlIl<l or a gain. and taxes 
• ",e m9J"e pioperly."nlil~d lIS ~ipe~se'" ~ses <if liabilities. • ' 
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~ The EXFOM6 lli;if! D9~~:N2€M¥§~$ ~~~J9n~nWf9d.4in ~copie Tax 
PositiQusShould Be Trllal:cid Bifferer\tIiTIj;ifrG!hei Uile6r!airi Liabilitici;,Even If 
Assertion Is Considered i'robiible ~ . . ~ 

Paragraph 1H4ofthe EipcisureDiaIf. discussed below. is;tbe onlyinstarice where the 
Exposure Draft attempts to distinguish tinCeitaiillax positiOnS from other uncertain' 
liabilities. The point made in'pai'agi'aphBf4 re1<itestopafugraph 3KofStatement 5, and 
only addresses why unassertedtax clai:ms may be different from other unasserted claims, 
not why a more stringent standard should be used fcirailaIYzingincome tax contingencies 
when it is probable that lhey wilt he asserted; In:other words. the general test set forth in 
paragraph 8 of Statement 5 for analyzing whether lIless centingency should be accrued 
has not been addressed-'-the lOlxposure Dtaftonly lIttemp~ to distinguish a sUbset of 
uncertain liabilities, i.e., those relating to ullasserled claims andasselisments. Thus, the 
Exposure Draft does not addresstlte basic quesfion of wht uncertain raxpositions should 
be treated differently than liabilities. In ~ since many contingent 
liabilities, including those flicts t{) rules of 
law (which rules may h()t be claim be analyzed 
differently than any other against an enterprise? 
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