




Definition of "Transfer" 

Paragraph 2(d) of the proposed Standard states that " sale accounting can be achieved only by 
transferring an entire financial asset or group of financial assets to a qualifying SPE." We believe this 
phrase impli es that a "transfer" ofa financial asset to a QSPE would occur only if the actual physical 
asset was legally owned by an QSPE (i.e., the financial asset was legally sold to the QSPE). However, 
the Glossary in FAS 140 defines transfer as "the conveyance ofa noncash financial asset by and to 
someone other than the issuer of that financial asset." The definition further provides examples of a 
tTansfer as " selling a receivable, putting it into a securiti zation trust, or posting it as collateral." 
Therefore, we believe the meaning of the word transfer in the proposed Standard is inconsistent with 
its definition in FAS 140 and recommend that the Board clarify whether the definition is being 
amended by the proposed Standard. 

True-Sale and Substantive Nonconsolidation Legal Opinions 

Paragraph 27 A of the proposed Standard states that transferred financial assets are considered isolated 
if a legal analysis would support that the transfer is legall y a sale and that in the event of bankruptcy, 
receivership, or other insolvency the transferred asset would not be deemed to be part of the estate of 
the transferor. We believe that this requirement, along with the guidance in paragraphs 27B and A12, 
implies that demonstrating isolation will require the receipt of true-sale and nonconsolidation legal 
OpInIOns. 

We prefer that the decision of when a legal opinion should be obtained by the transferor (i.e., when the 
transferor can reasonably conclude on whether a transfer is a true sale) be made by the transferor 
and/or its auditors, rather than be essentially dictated by an accounting standard. We believe that a 
transaction can meet the isolation criteria without being classified as a sale and understand that legal 
opinions other than true-sale or substantive nonconsolidation opinions are sometimes issued that 
support that the transferred assets have been isolated (e.g., for some govemment-sponsored entities). 

Furthermore, we believe the proposed amendments may result in other difficulties regarding the receipt 
oflegal opinions: 

• Obtaining a legal opinion to demonstrate isolation of transferred assets may be difficult for 
structures that cover multiple jurisdictions. For example, the debtor may be in France, the 
transferor may be in Spain, and the transferee may be in Germany. We believe that a lawyer 
may not issue a legal opinion on whether there was a true-sale for the entire transaction. The 
legal opinion from French counsel will assume no law other than French law is relevant in 
determining whether a true-sale has occurred. Additionally, we understand that nonsubstantive 
consolidation opinions generally do not exist outside the U.S. 

• Some companies may use the last section in paragraph 27B as a basis to use in-house counsel 
to determine whether a true-sale has occurred. The determination of whether a legal opinion is 
necessary to demonstrate isolation of the transferred asset should be left up to the judgment of 
company's management and its auditors. 
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• We recommend that the phrases starting "Under U.S. law" in paragraph 27B be removed from 
the implementation guidance and that background on the definition of a true-sale and non
consolidation opinion be footnoted or included in the Basis for Conclusions. We interpret the 
guidance in paragraph 27B to imply that all transfers, regardless of legal jurisdiction, must 
meet the requirement of a sale according to U.S. law. If this was not the intent, we recommend 
that this paragraph be moved to the Basis for Conclusions to avoid confusion. 

• We read the amended guidance in paragraphs 9( e), 27 A, 27B, and AI7 to indicate that a 
lawyer's true sale or substantive nonconsolidation opinion should include arrangements 
between the transferor or members of its consolidated group, and holders of the beneficial 
interests issued by the QSPE. We believe that lawyers may not be able to issue a true-sale or 
substantive non-consolidation opinion on these hypothetical situations. For example, Parent 
Company has two subsidiaries: Subsidiary I, which enters into a two-step securitization 
transaction, and Subsidiary 2, which has recourse on Subsidiary I's transaction in the form of a 
total return swap, a cap, or a floor. At the Parent Company level, the transaction would not 
economically meet the definition of a sale, due to the recourse held by Subsidiary 2; however, 
we understand that a lawyer generally would issue a true-sale or substantive nonconsolidation 
opinion on each step of the two-step securitization transaction without taking into account the 
recourse by Subsidiary 2. Furthermore, we understand that, generally, lawyers will not issue a 
true-sale or substantive nonconsolidation opinion at the Parent Company, or consolidated 
group, level. We believe this assessment extends beyond the expertise of the auditor, 
particularly as it relates to the rights of the bankruptcy trustee. 

• The proposed amendments to paragraph I I (d) would require that beneficial interests retained 
by the transferor be initially recognized at fair value. We understand that the Board believes 
retaining beneficial interests in the assets transferred to a QSPE is akin to a sale of the assets 
and the repurchase of the portion retained. We believe it may be difficult for a lawyer to 
conclude that all of the assets were legally sold to the QSPE, as the transferor has retained a 
piece of the assets. Therefore, we believe the legal opinion received would only opine on 
whether the assets related to the beneficial interests held by third parties were legally sold. We 
agree with the fundamental principle of the beneficial interest retained by the transferor being 
recognized at fair value; however, we recommend that the Board clarifY its thought-process on 
this issue considering this point. 

• We question whether the requirements in paragraph 8A( d) are practicable and achievable. We 
believe that a legal opinion may be required to meet the requirement that "neither the transferor 
(or its consolidated affiliates, its agents, or a bankruptcy trustee or other receiver for the 
transferor, its consolidated affiliates, or its agents) nor any participating interest holder has the 
right to pledge or exchange the entire fmancial asset in which they own a participating 
interest." However, the proposed Standard is unclear on this point. We believe this 
assessment extends beyond the expertise of the auditor, particularly as it relates to the rights of 
the bankruptcy trustee. 
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Rollover Transactions 

Paragraph 35(e) of the proposed Standard states that a party to a QSPE that permits rollover of 
beneficial interests cannot have the opportunity to obtain a more-than-trivial incremental benefit by 
virtue of having more than one type of involvement. We believe that this requirement will have 
sign ificant impact on rollover transactions (i.e., COOs, special servicing, among others) because a 
significant number ofthese transactions involve parties with more than one involvement or right. For 
example, a guarantor to a transaction will typically have an option to call the assets. The guarantor 
would therefore have two involvements: (I) the guarantee and (2) the right to call the assets. We 
believe that a guarantor will not be willing to give up the second right because it will want control of 
the assets in the event of default. 

We believe this decision appears consistent with the general notion that a QSPE must be able to act on 
its own. However, we believe that very few, if any, rollover transactions will meet this requirement. 
Therefore, if the FASB's intent is to eliminate rollover transactions in a QSPE , we recommend the 
proposed Standard explicitly exclude rollover transactions from qualifying for sale accounting through 
a QSPE. 

Servicing Rights on Secured Borrowings 

During the deliberations ofEITF Issue 02-9, Accountingfor Changes That ReslIlt in a Transferor 
Regaining Control of Financial Assets Sold, the FASB staff indicated that a servicing asset or liability 
should be recognized for securitizations that are accounted for as secured borrowings when servicing is 
retained . The guidance in paragraphs 10,61, and 62 ofFAS 140 served as the basis for the FASB 
staffs position. We believe the proposed amendments to paragraph 12 indicate a servicing asset or 
liability in a securitization transaction that does not meet the criteria for a sale under paragraph 9 
should not be recognized. We understand that this may not have been the intention of the Board as the 
implementation guidance in the proposed amendments to paragraph 62 appears to continue to define a 
servicing asset or liability as being created in any transfer, not just transfers that meet the criteria for a 
sale under paragraph 9. We recommend that the Board clarify the guidance on this issue. 

Transition 

It will take time and effort for companies to modify their agreements and obtain a true-sale legal 
opinion to meet the isolation provisions of amended paragraph 9(a). Therefore, we recommend that 
paragraph 4 of the proposed Standard allow for a six-month transition period for companies to modifY 
their structures and obtain legal opinions to comply with paragraph 9(a) as amended. Jfthis transition 
requirement is not changed, we believe that complications will arise because an SPE's qualified status 
will be lost by not meeting paragraph 9(a) ofFAS 140, and therefore will not qualifY for paragraph 7 of 
the proposed Standard. 
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