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beneficiary because all of the related parties are deemed to hold equal interests (therefore
no party has a variable interest that is significantly more than the variable interest held by
any other party). It also appears to us that under the guidance in paragraphs 15 and 16, if
a parent of a subsidiary is a primary beneficiary of an SPE (and the subsidiary has
minimal involvement with the SPE), the subsidiary also may be required to consider itself
to be the primary beneficiary in its stand-alone financial statements. This is because the
language in paragraph 15 requires an enterprise that has a vanable mterest in an SPE to
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should identify a trigger point at which an enterprise has a variable interest that should
cause it to evaluate whether it is the primary beneficiary.

SPEs That Diversify Risk

We are concerned that the guidance about FSPEs is confusing and may lead to
conclusions that contradict other guidance in the proposed Interpretation. In particular,
we urge the Board to clarify the relationship between the FSPE guidance and the silo
guidance in paragraph 17 and to clarify how the FSPE guidance applies to investment
company advisors.

We believe that an evaluation of an entity’s involvement with an SPE under paragraph 23
may lead to a conclusion that the entity is the primary beneficiary and should consolidate
the SPE, while an evaluation of the same SPE under the requirements of paragraphs 13
and 18-21 may lead to a conclusion that a different entity is the primary beneficiary or
that there is no primary beneficiary. We are not sure that the proposed guidance achieves
the Board’s objectives that SPEs that effectively disperse risks would not be consolidated
unless the dispersed risks are recombined, and that the application of paragraphs 13 and
18-21 to the same fact patterns results in consistent consolidation accounting outcomes.

What is the conceptual basis for prohibiting QSPEs that hold equity securities from being
evaluated according to the provisions of paragraph 23? If equity is held by an entity that
has QSPE status, the equity must be passive (e.g., no voting ability), which includes
certain types of equity that are debt-like (such as convertible preferred stock). Excluding
QSPE's with such equity from the population of entities that are evaluated under the
provisions of paragraph 23 appears to be a form over substance difference since
paragraph 22 does not exclude SPEs that hold debt. We do not understand why the
nature of passive equity securities caused the Board to conclude that an SPE with such
assets is less likely effectively to disperse risks than an SPE that does not hold equity
securities, and paragraph B24 does not provide an explanation.

Are the conditions in paragraph 23 intended to indicate whether an entity that is involved
with an FSPE has a variable interest or are they intended to indicate whether such an
entity's variable interest represents "significant financial support"? If an entity meets
only one of the conditions in paragraph 23, does that entity have a variable interest that
should be compared with the variable interests of other entities that are involved with the
FSPE to determine who is the primary beneficiary?

Silos. We believe that the guidance about silo SPEs in paragraph 17 requires further
clarification vis-a-vis the guidance in paragraph 23 about SPEs that disperse risks. Did
the Board intend a conduit SPE to be broken up into silo SPEs before applying the
guidance in paragraphs 22 and 23? If so, that seems to us to be inconsistent with the
notion of diversifying risk. How does an enterprise meet the provisions of paragraph
23(a)-(c) if it has involvement with a silo SPE? Is silo treatment in a conduit applicable
only to the transferor and not to the administrator? If a transferor to a conduit uses a
QSPE and all involvement of the transferor with the conduit is conducted through the



kpmg Attachment
Page 13

QSPE, could the transferor ever meet the conditions of paragraph 23? Is it possible for
the administrator to consolidate a portion of a conduit or only the entire vehicle? Is it
possible for a transferor to consolidate its silo and for the administrator to consolidate the
entire conduit? Would the administrator of a financial conduit that meets two of the
conditions in paragraph 23 need to consolidate the conduit if all of the transferors are
QSPEs? If so, this would appear to contradict paragraph 17. We believe the guidance
regarding “silo” SPEs effectively requires pro rata consolidation, which is a concept that
has long been rejected under U.S. GAAP. The Basis for Conclusions should address the
reason for the use of the silo method as contrasted to prior arguments against the use of
pro rata consolidation. In addition, if the intended purpose of reference to silos was to
incorporate into the Interpretation guidance similar to that found in Question 1 of EITF
Issue No. 96-21, “Implementation Issues in Accounting for Leasing Transactions
involving Special-Purpose Entities,” we doubt that the proposed language accomplishes
that objective, although we do not understand the proposed language well enough to be
certain one way or the other.

Investment company advisors. What is the effect of the guidance in paragraph 23 on
advisors of investment companies that qualify as FSPEs? Some investment company
advisors (mainly advisors to private investment partnerships) provide guarantees or other
assurance with respect to specific investment assets or provide liquidity support. Does
the guidance in paragraph 23 require those entities to consolidate the investment
company if it is an FSPE?

It is not clear what level of evidence is required in paragraph 23 to establish that a fee is
market based. It is not unusual for the advisor to an investment company to waive its
fees during certain periods of the investment company’s operations (for example, during
the start-up phase). Would that waiver cause the advisor to meet the condition in
paragraph 23(c) even if it has no involvement with the investment company other than
providing an administrative service (i.e., it cannot directly benefit or lose from the assets
and liabilities of the investment company)? Is there a presumption that if a service
provider has no involvement with an SPE (other than providing the services required to
earn its fee) that the fee is market based?

Effective Date and Transition

If the Board issues the final Interpretation by year-end 2002 as it plans, we recommend
that it delay the effective date for at least six months to a year after the date that is
proposed in the Exposure Draft to allow preparers to study the final Interpretation and
make necessary modifications to existing agreements (e.g. debt covenants). It is perhaps
worth noting that when the FASB adopted Statement 13 it required retroactive
application of that standard to existing leases only after a four-year transition period in
order to give lessees ample time to modify lease contracts or debt agreements to ensure
that they did not suffer a default under existing credit agreements as a result of a radical
change in the applicable accounting rules. We believe the Board should provide for a
similar transition for lessees that are party to SPE-transactions whose accounting would
be affected by this proposed change and that negotiated their agreements in good faith to
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comply with existing SPE consolidation guidance. Perhaps the Board could require
additional disclosures concerning such leasing SPEs during such a transition period to
ensure that users of financial statements would be aware of the existence of those
transactions. We also urge the Board to establish a common effective date for this
Interpretation and the forthcoming Interpretation on guarantors accounting and
disclosures to minimize the number of dates within a short time frame in which entities
are implementing new accounting standards.

The definition in paragraph 22 of an SPE that disperses risks largely depends on the
criteria in paragraph 35 of Statement 140, which may be affected by the amendments to
Statement 133 that the Board currently is considering. Therefore, we recommend that the
Statement 133 amendments be effective not later than the effective date of this proposed
Interpretation and take into account the proposed guidance for SPEs that disperse risks.
As currently proposed, otherwise identical transactions would be treated differently by
different SPEs. For example, if one SPE did not use derivatives for risk management
purposes and another did (and in so doing failed to meet the conditions to be a QSPE),
the first SPE would qualify as an FSPE and would be analyzed for consolidation under
paragraph 23 whereas the other SPE would not qualify as an FSPE and would be
analyzed under paragraphs 13 and 18-21, with potentially different conclusions about
what entity, if any, is required to consolidate it.

In addition to the implications of the guarantees Interpretation and the amendment to
Statement 133, there are a number of issues the EITF currently has on its agenda that
have implications on the proposed Interpretation. Those Issues include Issue 02-2,
“When Separate Contracts That Meet the Definition of Financial
Instruments Should Be Combined for Accounting Purposes,” Issue 02-9,
“Accounting for Changes That Result in a Transferor Regaining Control of
Financial Assets Sold,” and Issue 02-12, “Permitted Activities of a
Qualifying Special-Purpose Entity in Issuing Beneficial Interests under
FASB Statement No. 140.” We believe the principles in any consensuses
on those Issues should be consistent with the guidance in the
Interpretation and that the Board and EITF should ensure the guidance
becomes effective on a common date.

Disclosures

We believe the Board should include the applicable disclosure requirements from
Statement 140 in this Interpretation and generally should reconcile the disclosure
requirements of the Interpretation with those of Statement 140, What relationship did the
Board intend between the disclosure requirements in paragraph 24 of the Interpretation
and those in paragraph 17 of Statement 140? As an alternative to these disclosure
requirements, we suggest the Board consider requiring enterprises to provide a restricted
display on the balance sheet for assets that are legally beyond the reach of creditors and
shareholders (such as assets held in a bankruptcy remote entity), and related obligations.
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It is not clear to us how disclosure of the purpose of the SPEs, and the assets and
liabilities of the SPEs for which an enterprise provides administrative services furthers
the Board’s goal of helping financial statement users assess an enterprise’s risks. It also
is not clear whether paragraph 25(b) refers to the nature of the assets and liabilities or the
dollar amount.

Other

While we support the Board’s efforts to develop more principles-based accounting
standards, we believe that the most effective approach is one in which broad principles or
objectives are set forth (so that the bright lines cannot bend around the purpose of the
standards) together with sufficient clarity in definitions, implementation guidance, and
examples to ensure the Board’s principles can be translated in practice. In order to
achieve an acceptable level of comparability, we believe such examples should include,
but not be limited to, common transactions involving SPEs (such as leasing and multi-
seller conduits), application of the fair value measurement guidance, application of the
guidance regarding expected future losses, and application of the proposed Interpretation
to joint ventures, investment companies (including certain partnerships), and not-for-
profit organizations. The examples also should address concepts such as sufficient equity
(e.g., the impact of losses subsequent to inception of an SPE on the amount of equity
required by paragraph 9), subordination (e.g., the impact of multiple layers of
subordination when the most subordinate variable interest holder loses its investment),
deconsolidation when there is a change in primary beneficiary and in transition as a result
of the requirements of paragraph 8(c), and application of the silo guidance and the
guidance regarding SPEs that disperse risks.

We also believe the Board should address more comprehensively, in the Basis for
Conclusions, the justification for using a risks and rewards model of consolidation.
Paragraph B20 indicates that the model in the proposed Interpretation is a risk-based
model (that is, there is no consolidation requirement if there is effective dispersion of
risks). However, that proposed model is at odds with the control models in

Statement 140 and ARB 51. We believe the Board should explain how the comparability
of financial reporting is enhanced by using a control model for evaluating transfers to
QSPEs and transactions involving all substantive operating enterprises while using a risks
and rewards model for evaluating transactions involving all other entities.
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KPMG?’s Comments on Proposed Interpretation,
Consolidation of Certain Special-Purpose Entities

Paragraph
Number

Comment

Summary,
p-ii

The suggestion in the first sentence of the second full paragraph that all
QSPEs disperse risks conflicts with paragraphs 22 and 23.

Summary,
p.ii

The statement in the fourth sentence of the third full paragraph conflicts
with paragraph 8(c) because if the SPE were consolidated by a substantive
operating enterprise, under the requirements of paragraph 8(c) neither the
lender nor the lessee would consolidate it. In addition, we believe it is
possible under the guidance in the proposed Interpretation that in some
structures a third party residual value guarantor or equity participant might
be required to consolidate a lessor SPE rather than the lender or the lessee.

Summary,
p. iii

The discussion in the section under the heading about Conceptual
Framework, especially the last paragraph, articulates the Board’s reasoning
more clearly than the Basis for Conclusions does. We suggest that the
Board consider moving that discussion to the Basis for Conclusions.

The Board should clarify the point of the last sentence in order to clearly
delineate between SPEs and SOEs.

The last sentence appears somewhat contrary to the previous sentence.
What is it that the Board is trying to communicate?

The first sentence refers to voting interests. Would the statement in that
sentence also apply to other types of interests (including nonvoting
interests)?

We recommend revising the fourth sentence of the paragraph as follows:

I one-or-mere Unless all of the conditions are met de-net-apply,
the nominal owners have not provided sufficient financial
support to the SPE and that support is provided by another party
(or parties).

Without the modification above, the decision considerations in that
sentence are stated opposite to the decision considerations in paragraph 9,
which is unnecessarily confusing.
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Paragraph
Number

Comment

4

What is meant by the term nominal owners in the fourth sentence of the
paragraph? Does that term include all holders of voting equity (even those
that do not have first loss risk as would be the case, for example, in a
leasing company where the lessor obtains a residual value guarantee on
some or all of the leased assets)? Does it include preferred stockholders or
any other types of ownership interests?

We are troubled by the assumptions stated in the last two sentences of this
paragraph as they relate to companies that provide credit guarantees or
residual value insurance or that act as counterparties to common derivatives
typically used to reduce risk. The notion that those entities take a
controlling financial interest in an SPE by virtue of agreeing to provide
their customary services in exchange for their customary fee is not
supported by the facts and we do not believe that there is support for that
assumption. The evidence is that those entities routinely provide
substantially similar services to companies whose owners have effective
decision-making power.

The last sentence appears to be the Board’s basis for calling the proposed
guidance an Interpretation rather than a new standard and should be made
more prominent, both in the body of the document and in the Basis for
Conclusions.

What is meant by the term additional financial support in the first sentence?
Would an entity that periodically raises additional capital during its life
cycle fail that condition? What is meant by the phrase “and the return is
not limited” in the third sentence? Some returns may be limited by the
nature of the assets in which an SPE invests. For example, if an SPE holds
a fixed-rate note bearing interest at ten percent that is acquired with debt
that has a similar term and bears interest at a fixed rate of nine percent, it is
possible to compute a maximum return at inception of the SPE. We do not
believe the return on the owners’ investment should be considered limited
simply because of the nature of the assets in which an SPE invests.

With the exception of the last sentence of paragraph 4, this paragraph and
paragraph 4 are redundant with or raise points that are better made in
paragraph 9.

The fact that not every SPE will have a primary beneficiary should be
explicitly stated in this paragraph. Refer to the third paragraph under the
heading “Difference between . . . Current Practice” in the Summary.
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Paragraph
Number

Comment

7(a)

We believe the operative test in this paragraph should be whether an
enterprise has the ability to raise capital (including debt) to support itself
based on its existing operations without relying on guarantees provided by
others and whether its owners have the right and ability to make meaningful
decisions with respect to the enterprise. Also refer to comments regarding
paragraph 7(b), below.

T(a)

It would be helpful for the Board to provide a reconciliation between the
definition of a substantive operating enterprise and a business as defined in
EITF Issue No. 98-3, “Determining Whether a Nonmonetary Transaction
Involves Receipt of Productive Assets or of a Business.”

7(b)

Does the second sentence of this paragraph preclude anything that is not a
voting equity interest with first loss risk — which could also be a variable
interest in some circumstances according to paragraph 10 - from being
taken into consideration in determining for purposes of paragraph 7(a)
whether an enterprise has sufficient equity to finance its operations without
support from any other enterprise? For example, if preferred stock or
limited partnership interests are variable interests, should they be excluded
when evaluating whether an entity has sufficient equity?

()

The first sentence of this paragraph conflicts with paragraphs 10 and 13
(because the holder of a voting equity interest could be the primary
beneficiary based on the guidance in those paragraphs).

8(a)

1t is unclear to us whether this paragraph precludes any QSPE from being
consolidated if the transferor would otherwise be considered the primary
beneficiary based on the guidance in the proposed Interpretation. If the
Board intends that all QSPEs should be evaluated for consolidation based
on the requirements of the proposed Interpretation regardless of whether
the primary beneficiary would otherwise be the transferor, that should be
made clear in this paragraph. Also, if that is the Board’s intent, the Board
should reconcile its rationale for that requirement (which would potentially
require a variable interest holder that has the same or fewer risks and
benefits as the transferor to the QSPE to consolidate the QSPE) to the
underlying concept regarding a primary beneficiary in the Basis for
Conclusions.
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Paragraph
Number

Comment

8(c)

‘We recommend revising the paragraph as follows:

No enterprise shall be deemed to be the primary beneficiary of a
sub%a;y—dms&eﬂ—dep&meﬂt—bfaaeh—eﬁeeher any portion of
a substantive operating enterprise even if it is otherwise similar
to an SPE that would be subject to the requirements of this

Interpretation.-Eerexample;-a-subsidiary-of a-substantive
operating-enterprise-that-aets-as-the-lessor foraleveraged-Jease;
i G ine loase. | halLnott
consolidated-with-any enterprise-otherthan-its-parent-_Only one

entity shall consolidate an SPE.

We believe the Basis for Conclusions is the appropriate place to explain
that a portion of a substantive operating enterprise includes any transaction,
subsidiary (SPE or otherwise), department, branch, etc. We also believe the
Basis for Conclusions should elaborate on the Board's reasons for including
this provision (issues relating to derecognition, gain recognition, and so
forth).

The Board should clarify whether it intended for the investments required
by this paragraph to be equity in legal form. If not, the phrase “hold equity
investments” should be changed to “hold voting interests” and the Board
should clarify that economic equity (e.g., in the form of preference shares,
certificates, participating notes or similar interests) issued by an SPE should
be treated as part of that SPE’s voting interest for purposes of evaluating
“sufficient equity” even if there is a de minimis amount of common stock
issued for legal or regulatory purposes. Otherwise, the requirement that the
equity investment be equity in legal form should be made clear.

The Board should explain how the guidance in this paragraph should be
applied in the case of convertible instruments. Is a residual equity interest
held by an investor through a convertible instrument that has not been
converted because it is not yet exercisable eligible to be included as part of
the equity of the SPE in evaluating the guidance in this paragraph?

9(a)

What is meant by the term nominal owners in this paragraph? Does that
term include all holders of voting equity (even those that do not have first
loss risk as would be the case, for example, in a leasing company where the
lessor obtains a residual vatue guarantee on some or all of the leased
assets)? Does it include preferred stockholders or any other types of
ownership interests?
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Paragraph
Number

Comment

9(b)

The Board should define and further explain the phrase financial support
from variable interest holders. For example, if an enterprise were able to
obtain new equity from new investors, would the entity fail the condition in
this paragraph?

9(b)

The last sentence of this paragraph and footnote 3 present significant
operational difficulties. The evaluation of expected future losses will vary
by issuer and owner and those variations could be significant. The use of
the word generally at the beginning of the last sentence suggests that there
are circumstances in which the equity investment could be less than the
expected future losses of the SPE and still be considered sufficient.
Presumably, the circumstance described in footnote 4 is one of those
circumstances. The Board should indicate whether there are other
circumstances in which the equity investment could be less than expected
future losses and still be considered sufficient. Also, footnote 4 raises the
question of whether the evaluation required by paragraph 9 is intended to
be an ongoing evaluation, or a one-time evaluation. The Board should
clarify its intent in that regard. Finally, would an entity fail the condition in
this paragraph any time there is any sharing or limited return? How should
incentive features allowing for profit/benefit sharing with employees,
customers, vendors, etc. be evaluated? Also, how can the beneficial interest
return be separated from a valid payment for services?

9(e)

Because a voting equity interest holder could be a variable interest holder
(refer to comment regarding paragraph 7(b), above), the Board should
clarify how the condition in this paragraph works. In addition, based on the
guidance in Question 7 of EITF Issue No. 96-21, “Implementation Issues in
Accounting for Leasing Transactions involving Special-Purpose Entities,”
an equity holder's investment in an SPE can be financed with recourse debt
under certain circumstances. Is this paragraph intended to preclude
recourse financing of an equity investment under all circumstances? Also,
we believe the Board should clarify that an equity interest purchased by the
sponsor of an SPE for its fair value does not preclude evaluation for
consolidation based on voting interests.

11

The third sentence of this paragraph could be interpreted to suggest that in
an economic downturn lower amounts of equity would be needed because
of losses that reduce the equity of similar enterprises in a given industry. Is
that the Board’s intent? The sentence also requires comparison to more
than one substantive operating enterprise in assessing the sufficiency of the
SPE’s equity investment. However, this point is very subtle, and we
recommend that the Board emphasize and develop that point further.
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Paragraph
Number

Comment

12

This paragraph requires the evaluation of whether an entity has sufficient
equity to be based on the total equity and total assets of the entity measured
in accordance with U.S. GAAP. However, U.S. GAAP is not a fair value
model and does not accurately measure financial risks (for example,
liability measurement under FASB Statement No. 5, Accounting for
Contingencies, does not necessarily represent the fair value of the liability).
Is this requirement inconsistent with the overall concept of primary
beneficiary, or is the reference to businesses that engage in similar
transactions with similar risks intended to encompass the fair value and
economic considerations?

12

We recommend revising the third sentence as follows:

The presumption is overcome only if there is persuasive evidence
that an equity investment of less than 10 percent of total assets is
comparable to the equity of unrelated businesses that are not
SPEs and that engage in similar transactions with similar risks.

The last sentence of this paragraph appears to be inconsistent with the
guidance in paragraph 11, which requires the sufficiency of an entity’s
equity to be determined via comparison to SOEs with similar assets and
liabilities, similar activities, and similar risks unless that information is
unavailable in which case a determination may be made based upon
expected future losses. Additionally, it would be clearer if this paragraph
simply were to state that there is never a presumption that a given level of
equity is sufficient, only a presumption that less than 10 percent equity is
insufficient.

13

If an enterprise is the primary beneficiary of an SPE (and therefore
consolidates the SPE), are the exceptions in paragraphs 31-33 of FASB
Statement 109, Accounting for Income Taxes, for the recognition of a
deferred tax liability on the excess of the amount for financial reporting
over the tax basis of an investment in a subsidiary applicable? The Board
should provide guidance in that regard.

13(a)

The second and third sentences of this paragraph suggest that a QSPE that
does not meet the conditions in paragraph 22 should be evaluated for
consolidation based on the requirements of this paragraph and paragraphs
18-21 rather than the conditions in paragraph 23. Is that the Board’s intent?
If so, the Board should explicitly state that in this paragraph because
conceptually it is not apparent why a QSPE that does not meet the
conditions in paragraph 22 is any less likely effectively to disperse risks
than a QSPE that does meet the conditions in paragraph 22.
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Paragraph
Number

Comment

13(c)

The Board should clarify whether it expects that there will be situations
involving SPEs that do not meet the conditions in paragraph 22 in which
there will be no primary beneficiary (this paragraph, paragraph B16, and
the first sentence of paragraph B20 imply that there could be such
situations). In that regard, the Board should provide further guidance
regarding the term significant financial support in paragraph 13(a) and the
phrase “a significant portion of the total financial support” in this
paragraph. We believe those concepts will be very difficult to
operationalize in practice.

14

Assessing and potentially changing consolidation decisions on a quarterly
basis could result in a decrease in comparability. It also does not seem
conceptually consistent with the principle of the underlying mode! because
if the primary beneficiary controls the SPE, at least conceptually, it should
not lose that control because of the actions of other unrelated variable
interest holders. A possible alternative might be that once a primary
beneficiary consolidates an SPE, it would remain consolidated by that
primary beneficiary unless a purchase, sale, or other triggering event occurs
or strong evidence of a major shift in control exists suggesting a change in
primary beneficiary is necessary.

14

The phrase “not required to conduct an exhaustive search” in footnote 5 is
imprecise; furthermore, the requirement is stated in the negative. The
guidance would be more helpful if it stated what an entity is required to do.
What type of search is appropriate? We believe the notion of an exhaustive
search will be difficult to apply in practice because it is likely to differ
significantly for different enterprises (for example, a multinational bank
versus a community bank).

15(b)

The Board should clarify the difference between the condition in this
paragraph and the condition in paragraph 15(a). Is the difference that the
enterprise in paragraph 15(b) is only a variable interest holder whereas in
paragraph 15(a) the enterprise is the primary beneficiary?

15(c)

‘What are the implications of this condition on agreements that provide for
the right of first refusal (i.e., protective right) or a seller’s requirement that
the buyer obtain the seller’s permission prior to any subsequent sale, which
permission cannot be unreasonably withheld? Would parties holding such
rights be deemed related parties? The Board should provide additional
guidance regarding how to determine whether a party has a de facto agency
relationship with the enterprise.
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Paragraph
Number

Comment

15(e)

What is the meaning of the phrase "significant amounts of professional
services"? Would lawyers and other service providers be de facto agents of
their clients? Would employees be de facto agents of their employers? If
employees were de facto agents of their employers, presumably the
employer would be required to consolidate investment vehicles in which
employees take all or most of the risk. The Board should provide further
guidance regarding how to determine whether a party has a de facto agency
relationship with the enterprise.

16(a)

The condition in this paragraph should be part of the broad conditions in
paragraph 13. As we understand the model in the proposed Interpretation,
the condition in this paragraph is not a consideration for determining which
entity is the primary beneficiary, but rather, which entities are eligible to be
the primary beneficiary.

16(d)

As written, the condition in this paragraph conflicts with the guidance in
paragraph 13(c)(2), which indicates that only a variable interest holder that
has a significant portion of the total variable interests that is significantly
more than the variable interests held by any other individual party could be
the primary beneficiary. Similarly, paragraph B16 states that if no party
has either a majority of or significantly more variable interests than any
other party, the risks and opportunities inherent in the SPE’s assets and
liabilities have been diversified to the extent that consolidation is
inappropriate. Based on the guidance in those paragraphs, simply having
the largest variable interest would not necessarily cause an enterprise to
reach a conclusion that it is the primary beneficiary.

17

We recommend revising the first sentence of this paragraph as follows:

If contractual or other legal provisions or agreements
substantially restrict an enterprise’s rights and obligations to
specifically identified assets of an SPE-and-the-interests-of the

i ? , that
enterprise shall treat those assets and the portions of the SPE’s
liabilities attributable to those assets as a separate SPE.
(Footnote omitted.)

Without that modification, structures involving multiple assets with
nonrecourse financing will not be included in the guidance (e.g. some
leasing structures would get treated differently than certain conduits). The
Board should clarify whether the silo approach requires an assessment of
variable interests and determination of the primary beneficiary for (a) the
SPE less the silo, (b) the SPE less the silo and the silo, separately, or (c) e.
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Paragraph
Number

Comment

SPE, the SPE less the silo and the silo, separately.

18(f)

The reference in this paragraph is to a purchased call option. We believe
there is greater risk of loss in the case of written puts and not purchased
calls. How would expected future losses be determined for a purchased call
option?

19

We do not understand the conceptual basis for concluding that an
enterprise’s significant investment in its own business should cause a fee
that is otherwise market based to be considered a variable interest, unless
the service is so unique that economically it is not feasible for the enterprise
to provide that service to other entities. We believe the Board should
provide more guidance regarding how to apply the phrase “demonstrated
that the service provider made a significant incremental investment in its
own business to earn the fee.”

21

As written, the guidance in this paragraph conflicts with the guidance in
paragraph 13(c)(2), which indicates that only a variable interest holder that
has a significant portion of the total variable interests that is significantly
more than the variable interests held by any other individual party could be
the primary beneficiary. Similarly, paragraph B16 states that if no party
has either a majority of or significantly more variable interests than any
other party, the risks and opportunities inherent in the SPE’s assets and
liabilities have been diversified to the extent that consolidation is
inappropriate. Based on the guidance in those paragraphs, it seems to us
that if two enterprises have variable interests in the same SPE of similar
size, then neither could be the primary beneficiary because neither would
have a variable interest that is significantly more than the variable interest
held by any other party. The Board should clarify in this paragraph and the
preceding paragraph that an SPE may not have a primary beneficiary.

23(b)

The reference to subordinate in this paragraph appears to be backwards —
that is, it appears that the support would be required first before other
support providers are called upon to provide support. Also, is any
subordinate interest included in this condition? For example, if there are
four interests A, B, C, and D, interest A is senior to interests B, C, and D,
and interest D is subordinate to all other interests, are interests B-D
included in this condition or only interest D?

24

The term collateral in this sentence should be defined. It is not clear
whether collateral refers to legal collateral or more generally to the
resources necessary to satisfy the SPE’s obligations.
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Paragraph
Number

Comment

26

The second sentence of this paragraph uses language that differs from the
Summary. To conform to the language in the Summary, we recommend
that the second sentence be revised as follows:

The provisions of this Interpretation shall be applied as of the
beginning of the first fiscal year or interim period beginning after
March 15, 2003 to SPEs created before the issuance date of this
Interpretation and still existing on March 15, 2003.

As revised, the transition provisions would be different for public and
private enterprises. Was that the Board’s intent, or did the Board intend for
some enterprises to adopt the Interpretation in a period for which financial
statements will not be issued?

26

This paragraph does not explicitly address restatement. Presumably that is
prohibited, but the Board should clarify whether or not it is permitted.

27

We believe the Board should discuss in the Basis for Conclusions the
specific value that it believes users would derive from pro forma
disclosures.

A2(a)

Footnote 9 to this paragraph is confusing. If an entity is the primary
beneficiary of an SPE, it will consolidate the entire SPE; in which case
recording a separate and additional liability seems like double counting.

A2(e)

We recommend revising this paragraph as follows:

A variable interest holder has entered into a total return swap
with the SPE or its nominal owner(s).

This language is necessary to make the condition consistent with the
guidance in EITF Topic No. D-14, “Transactions involving Special-
Purpose Entities.”

A2(h)

How does this paragraph apply to fixed-price options where the strike price
is not in the money at inception? Does the answer change if it comes into
the money later? If so, why?

A3

In the evaluation of the primary beneficiary for the activity of securing
financial assets, the Board should make very clear whether it intends that
all QSPEs should be evaluated for consolidation based on the requirements
of the proposed Interpretation regardless of whether the primary
beneficiary would otherwise be the transferor. Also refer to comment
regarding paragraph 8(a).
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Paragraph
Number

Comment

A3

The discussion opposite Leasing real estate... implies that a residual value
guarantee from the lessee “ensures” the lessor that the SPE’s assets will be
sufficient to meet its obligations at the end of the lease term. In fact, it
transfers the lessor’s risk from residual value risk to credit risk since if the
lessee is bankrupt and the property’s value is below the amount estimated
by the lessor at inception of the lease, the lessor loses just as if there were
no guarantee. Also, that discussion presumes that there is no equity
subordinate to the lender and fails to note that there may be senior lenders
and subordinate lenders. Presumably the equity holder would be the
primary beneficiary ahead of the lenders, and the subordinated lender
would be the primary beneficiary ahead of the senior lender (unless their
exposure was so small that for all practical purposes the senior lender had
virtually all of the risk). The Board should clarify those points.

A3

The research and development and natural resource exploration examples
make reference to rights to acquire “at less than fair value.” What does that
mean for a fixed-price option that is out of the money at the date it is
granted? For example, some arrangements contain an option where the
option price is the equity investment plus a compound 25% or 30% return.
The option will not be exercised unless the holder believes it is receiving
value at the time of exercise. However, at the time the option was granted
it was not evident that it would be exercised.

B9

The word superseded in the second sentence should be nullified.

B18

The assumption in the antepenultimate sentence about double-counting
assets is not necessarily valid. In many leases, the lessor obtains a 3rd party
residual value guarantee in order to qualify for direct financing, sales-type
or leveraged lease classification while the lessee classifies the lease as an
operating lease. In those circumstances, consolidation by the lessee would
not cause any double counting.
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C2(b) The nullification of EITF Issue No. 90-15, “Impact of Nonsubstantive

Lessors, Residual Value Guarantees, and Other Provisions in Leasing
Transactions, does not remove the need to provide guidance concerning
how a lessor SPE that is consolidated by a primary beneficiary other than
the lessee should depreciate the asset over the lease term when the lessee
provides a first-loss residual value guarantee that far exceeds any expected
decline in the fair value of the property over the lease term. If the first-loss
residual value guarantee makes it virtually certain, subject only to the
creditworthiness of the lessee and its guarantors, that increases the
likelihood that the lessor will receive the asset’s entire original cost at the
end of the lease term, we question whether it would be appropriate for the
lessor to record depreciation expense on the leased asset over the lease term
and then recognize a gain at the end when the lessee buys the asset or
makes up the shortfall under the residual guarantee. Did the Board intend
to change current practice in this regard?




