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Dear Mr.
Mr. Golden:
Deloitte &
& Touche LLP is
is pleased to comment on proposed
proposed FASB Staff
Staff Position No. FAS
"Accounting for Assets Acquired and Liabilities Assumed
Assumed in a Business Combination
Combination
141(R)-a, "Accounting
Arise From Contingencies"
Contingencies" (the "proposed
"proposed FSP").
That Arisc
We support the Board's efforts to clarify the principles
principles in Statement 141(R)'
141(R)' related
related to the initial
recognition and measurement,
measurement, subsequent measurement and accounting, and disclosure of assets
and liabilities arising from contingencies in a business combination. In addition, we agree with
Board's assertion in the Summary
Summary of the proposed FSP that fair value is the most relevant
the Board's
measurement attribute for assets acquired and liabilities
liabilities assumed
assumed in a business combination. In
26, 2005, comment letter on the Statement 141(R) exposure draft, we acknowledged
our October 26,2005,
liabilities should
should be recognized at fair value
value as of
of the acquisition date.
that contingent assets and liabilities
However, that letter was written before we reviewed certain concerns expressed by constituents
about legal contingencies (as outlined in paragraph 4 of the proposed
proposed FSP and noted in our
August 7, 2008, comment letter on the proposed
proposed Statement, Disclosure a/Certain
of Certain Loss
Contingencies}.
Contingencies).

response to Question I1 in Appendix
Appendix A below, we believe that the proposed
proposed
As indicated in our response
concerns expressed
expressed by constituents. For example, the
FSP would address some, but not all, of the concerns
of
proposed FSP would require that certain legal contingencies still be recorded at fair value as of
acquisition date. Therefore, some of the concerns cited in paragraph 4 of the proposed
proposed FSP
the acquisition
remain. We generally support the proposed FSP's overall method of accounting for
would still remain.
contingent assets and liabilities arising
arising in a business
business combination.
combination. However, we believe that to
fully address the concerns cited in paragraph 4, the final FSP should
should explicitly
explicitly indicate that all
environmental remediation obligations should be accounted
litigation-related contingencies and environmental
for in accordance with Statement 52
5.2 In addition,
addition, as indicated below in our response to Question
4, we believe that certain modifications should
should be made to the criteria used to assess whether the
fair value of a contingency
contingency can be reasonably determinable.
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F
ASB Statement No. ]14l(R),
4] (R), Business Combinations.
Combinations.
FASB
F ASB Statement No.
No.5.
Accounting/or
FASB
5. Accounting
for Contingencies.
Contingencies.

Appendix A contains our responses
responses to the questions posed
posed in the proposed FSP's Notice for
Recipients.
Recipients, Comments
Comments on the proposed FSP,
FSP, should the FASB proceed
proceed with the guidance
guidance as
currently proposed, are included in Appendix B.

*****
Deloitte &
& Touche
Touche appreciates the opportunity to comment
comment on the proposed FSP. If you have any
questions concerning our comments,
comments, please contact Stuart Moss at (203) 761-3042.

Yours truly,

Deloitte &
& Touche LLP
cc: Bob Uhl

APPENDIX
APPENDIX A
Deloitte &
& Touche
Touche LLP
Deloitte
Responses to Notice for Recipients
Recipients
Responses

Witt the proposed FSP meet the
the project's objective to improve financial reporting by
Question I: Will
addressing application issues identified
identified by
by preparers, auditors, and
and members of
of the legal
(R) related to
profession about Statement 141
141(R)
to the initial recognition
recognition and
and measurement,
measurement, subsequent
accounting, and disclosure of assets and liabilities arising from contingencies
measurement and accounting,
in a business combination? Do you believe the amendments to Statement 141(R) in
in the proposed
FSP are
are necessary, or do you believe the current requirements in Statement 141(R)
141 (R)should
should be
be
retained?
all, of the application
application issues related to
We believe that the proposed FSP addresses some, but not all,
constituents. For example, paragraph 10 of
of the proposed
Statement 141(R) that were identified by constituents.
FSP states:
sufficient infonnation
information to apply an income approach, and
An acquirer would have sufficient
therefore the fair value of
of an asset or a liability arising from a contingency would be
reasonably
reasonably determinable, if information is available to reasonably estimate
estimate (a) the date
the contingency will be resolved or a range of potential resolution dates, (b) the amount
of
(c) the probabilities
of future cash flows or a range of
of potential future cash flows, and (c)
associated
associated with the potential resolution dates and potential future cash flows.
flows.
13 of the proposed FSP states, in part:
In addition, paragraph 13
[I]t is expected that sufficient
sufficient information will be available to measure the acquisition[Ilt
date fair value of other assets and liabilities arising from contingencies in a business
combination, including some legal contingencies in the later stages of the case.
the basis of discussions with entities and our past experience, we arc
are concerned that preparers
On thc
estimate their exposure to loss for many legal contingencies.
contingencies. Legal
may be unable to reliably estimate
affected by a number of factors
factors that are difficult
difficult to predict and estimate.
contingencies can be affected
Entities often do not establish methods for estimating exposure to loss, and any such estimate is
likely to be subjective. We believe that preparers may be similarly unable to reliably estimate
remediation obligations.
obligations. The proposed FSP indicates that in the later stages of a
environmental remediation
contingency, sufficient
sufficient infonnation
information is typically available for a preparer to reasonably
reasonably
legal contingency,
determine the fair value of such contingencies. However, we do not agree with this assertion,
becausc
because oftentimes such infonnation
information is not available until just before settlement of
of such
contingencies.
contingencies,
Further, we arc concerned
concerned about an auditor's ability
ability to obtain a reasonable level of
of assurance for
(1) legal contingencies
contingencies that are rccorded
recorded at fair value and (2) legal contingencies
auditing both (I)
that are not recorded because their fair value cannot be reasonably determined. The information
information
management might use to develop estimates and support amounts recorded (or not recorded)
that management
access.
in the financial statements could come from sources to which the auditor does not have access.
conversations with attorneys that are covered by attorneyFor example, management may have conversations
client privilege and in which the auditor would not be able to participate.
We agree with the Board that the current requirements of Statement 141(R) related to contingent
contingent
assets and liabilities
liabilities arising in a business combination should be amended. However, we believe

that the final FSP should explicitly indicate that all litigation-related
litigation-related contingencies and
environmcntal
53
environmental remediation obligations
obligations should be accountcd
accounted for in accordance
accordance with Statement 5.

Question 2: In developing
FSP, the Board decided to
developing this proposed FSP,
to adopt a model that is similar
in
FASB
Statement
No.
141,
Business
Combinations.
to the requirements
requirements
Statement No. 141, Business Combinations. However, the Board
decided to provide additional guidance for a,sessing
assessing whether the fair value
value of an asset or liability
arisingji-om
a
contingency
can
be
reasonably
determined
Additionally,
arising from
reasonably determined. Additionally, the Board decided to
provide
subsequent
accounting
guidancefbr
provide
guidance for assets or liabilities arisingjrom
arising from contingencies
contingencies
initially recognized atjair
at fair value,
value, which was
was not provided in Statement 141. Do you agree with the
provide this
Board's decision
decision to
to provide
this additional
additional guidance, or do you believe the proposed FSP should
carryforward
in Statement 14
141J without reconsideration, including not
carry
/onvard the requirements in
addressing subsequent measurement and accounting? Alternatively,
Alternatively, do you believe the proposed
FSP should require
require that the
the initial and subsequent measurement of assets and liabilities arising
from contingencies
contingencies in
in a business
business combination
combination be on
on the
the same basis (that is,
is, assets and
and liabilities
liabilities
j;~om
arising from contingencies initially recognized at
affair
arising/rom
fair value should subsequently be remeasured
atfair
at fair value)?
value)?
Except as noted in our responses to Question I1 and Question 4, we agree with the Board's
Board's
decision to adopt a model that is similar to Statement 141's
141 's and
andincludes
includesclarifying
clarifyingguidance
guidancefor
for
of an asset or liability
liability arising
arising from a contingency can be
assessing whether the fair value of
determined. In addition, we agree with the Board's decision
decision to provide subsequent
reasonably determined.
arising from contingencies that are
accounting guidance for contingent assets and liabilities arising
acquisition date. Statement 141
141 was silent in this regard and we
recognized at fair value as of the acquisition
believe that subsequent
subsequent accounting should be provided regardless
regardless of whether the FASB reverts
reverts to
141 or amrms
affirms the provisions
provisions of the proposed FSP. Further, we
the accounting under Statement 141
proposed FSP and do not believe that it should be changed to
agree with the guidance in the proposed
require remeasuremcnt
remeasurement of
of contingent assets and liabilities
liabilities to fair value each reporting period.

expect to incur or not incur if the Board were to issue this
Question 3: What costs do you expect
How could the
the Board
Boardfurther
proposed FSP in
in its current
current form as afinal
a final FSP? How
further reduce the costs
of
of applying the requirements without significantly reducing
reducing the benefits?
We encourage the Board to seek input
input from financial statement preparers regarding this question.

Question 4: This proposed FSP includes guidance for assessing when
when the fair value of
of an asset or
arising from a contingency
contingency in
in a business combination can be
be reasonably determined. Do
liability arisingfrom

you believe the guidance in paragraphs 10-13
10-13 provides clear guidance jar
far assessing when fair
value can be reasonably determined?
determined? If
If not, please explain
explain what additional guidance is
necessary.
We do not believe that the guidance in paragraphs 10-13
10-13 clarifies how an entity assesses when
rair
fair value can be reasonably determined. Paragraph 10
10 of the proposed
proposed FSP states, in part:

sufficient information
information to apply an income
An acquirer would have sufficient
income approach, and
therefore the fair value of
of an asset or a liability arising from a contingency would be
reasonably detenninable,
determinable, ifinfonnation
if information is available to reasonably estimate (a) the date
the contingency will
will be resolved or a range of potential
potential resolution
resolution dates, (b) the amount
of
probabilities
of future cash flows or a range of
of potential future cash flows,
flows, and (c) the probabilities
associated with the potential
potential resolution
resolution dates and potential future cash flows.
3

F
ASB Statement No.5,
Accounting/or
FASB
No. 5, Accounting
for Contingencies.
Contingencies.

satisfy the "reasonably determinable"
detenninable" criteria
Legal contingencies, even in the early stages, may satisfy
in paragraphs 1013.
10 13. An entity is often able to determine a range of
of potential resolution
resolution dates, a
range of
of potential future cash flows, and the associated
associated probabilities
probabilities of
of occurrence for each. The
mere identification
identification of
of such ranges and probabilities
probabilities should not be a detenninative
determinative factor in an
entity's assessment of whether an amount is
is reasonably dcterminable. For example, a very large
range may indicate
indicate that the fair value of a contingency is not reasonably detenninable,
dcterminable, yet such a
rangc
allowed under the proposed
proposed FSP. Therefore, we believe that the final FSP
conclusion may not be allowed
should specify other factors,
factors, such as the reasonableness
reasonableness of the range, for USe
use in an entity's
of a contingency
assessment
assessment of
of whether the fair value of
contingency is reasonably
reasonably determinable.
determinate.

exclude litigation and those related to environmental
In addition, if the final FSP does not exclude
remediation from the "reasonably determinable" assessment,
assessment, the Board should consider
consider removing
removing
13 because it could ercate
create an unintended presumption that the fair
the last sentence in paragraph 13
value oflegal
of legal contingenclcs
contingencies can be reasonably
reasonably determincd
determined in the later stages of a case.
case. As
indicated in our response to Question I,
1, we do not believe that this assertion will always be true.
arising from contingencies being
being
Question 5: Constituents have raised concerns about liabilities arising/rom
indefinitely when
when there is
is no clear resolution
resolution of
of the contingency because
because the acquirer
acquirer
recorded indejinitely
and the liability is not subject
subject to cancellation
cancellation or
does not believe settlement will ever be required and
expiration. Will the proposed amendment
amendment to Statement 141
14l(R)
allows for the derecognition of
of
(R) that aIlowsfor
a liability arisingfrom
arising from a contingency
contingency when
when new
new information is
is obtained
obtained that indicates itit has
obligation will be enforced
enforced address these concerns? Do you believe this
become remote that the obligation
guidance is operational?
this clarifying
If the FASB proceeds with the guidance in the proposed FSP, we believe that this
necessary.
guidance is operational and necessary.
Question 6: Although
Although not clear, the Board did not intend the subsequent
subsequent measurement and
accounting
accounting guidance in Statement
Statement 141(R) to
to require that a liability arisingfrom
arising/ram a contingency be
recorded at its acquisition-date
jair value until the contingency is
acquisition-date fair
is completely resolved in
in cases
from risk over time or the acquirer fulfills
fulfills its pelformance
where the acquirer is releasedfrom
performance
obligation over time.
time. Do you believe the clarifYing
clarifying gUidance
guidance included in this proposed FSP is
obligation
operational for the
the subsequent
subsequent measurement and accounting
accounting of
of a liability initially recognized at
fair value?
If the F
ASB proceeds with the guidance in the proposed FSP, we believe that this clarifying
FASB
guidance is operational and necessary.
Question
ConsNtuents have raised concerns about
about disclosing potentially prejudicial
Question 7:
7: Constituents
in financial statements. Do you believe the revised disclosure requirements in this
information injinancial
proposed FSP
FSP sufficiently
sufficiently protect sensitive information
information while
while providing
users with usejul
useful
providing Users
injormation
information about contingencies arising/rom
arising from a business combination?

While we believe that the revised disclosure requirements might alleviate some of the concerns
raised by constituents, we arc concerned that application issues may still exist. For example, if an
entity deems that the fair value
value of a liability
liability associated with a legal contingency
contingency can be
reasonably
reasonably determined and records such amount, this
this fact alone may sometimes
sometimes be akin to
providing infonnation
ASB should consult with legal
information that is considered prejudicial.
prejudicial. The F
FASB
specialists to determine whether the FSP's requirements
requirements to record the fair value of legal
contingencies could harm an entity's defense.
defense.

APPENDIX B
APPENDlXB
Deloitte &
& Touche
Touche LLP
Comments
Additional Comments
Comments on certain paragraphs in the proposed FSP, should the FASB proceed
proceed with the
guidance as proposed, arc noted below.

Paragraph 6
As drafted, the proposed FSP excludes from its scope an acquiree's
acquiree's contingent
contingent consideration
consideration
arrangements from prior deals assumed by the acquirer in a business combination. Further, the
proposed FSP indicates
indicates that such arrangements would be accounted for as contingent
consideration in accordance with Statement 141(R). Statement
Statement 141(R), however, docs not
arrangements of an aequiree
acquiree that relate to prior deals.
dcals.
explicitly address contingent consideration arrangements
We are concerned
concerned that the proposed
proposed FSP includes guidance on such arrangements
arrangements about which
deliberated. In addition, the proposed
proposed guidance may conflict with the
the Board has not deliberated.
1FRS 3.
accounting under IFRS
3.'1

Paragraph 13
We suggest that the last sentence of paragraph 13
13 be deleted because the outcome of
of a legal
contingency is frequently
frequently unknown until just before
before settlement.
settlement. This sentence would create an
unnecessary presumption that sufficient
sufficient information is expected to exist in the later stages of a
legal contingency.

Paragraph 14

sentence in paragraph
paragraph 14
14 refers to an amount for liabilities that would
would be calculated
calculated in
The first sentence
accordance with Statement
Statement 5 and Interpretation
Interpretation 142
142 and then adds, "and
"and a similar amount for
misleading because
Statement 5 and Interpretation
Interpretation 14
assets." We believe
believe this guidance may be misleading
because Statement
generally result in no amount being recorded for assets. In addition, the decision tree on page
will generally
of the proposed
proposed FSP docs not clearly follow the words in paragraph 14.
14. The decision tree leads
11 of
the reader to believe that if
if the fair value of a contingent asset cannot
cannot be reasonably detennined,
determined,
but it is probable that an asset exists as of
of the acquisition date and the future settlement amount
estimated, the asset should be recognized at the future settlement amount. We
can be reasonably estimated,
recommend that paragraph 14 be clarified to state whether contingent assets, for which the fair
value cannot be reasonably detennined,
determined, should be recognized in accordance with Statement 5
(i.e., generally no amount recorded) or at the best estimate of the future settlement amount.
In addition, we are concerned
paragraph may be
concerned that the use of
of "reasonably
"reasonably estimated" in this paragraph
confused
confused with the term "reasonably
"reasonably detennined"
determined" in paragraph 7. If the future settlement amount
can be reasonably estimated, we believe the recognition criteria in paragraphs
paragraphs 7 and 14 may differ
differ
only with regard to probability of occurrence. If this was not the Board's intention, the terms
tenns
"reasonably
"reasonably estimated" and "reasonably dctennined"
determined" should be clarified.

Paragraph 20

1
2

IFRS 3, Business
Business Combinations (revised 2008).
2008).
F
ASB Interpretation No. 14,
Reasonable r..stimation
FASB
14, Reasonable
Estimation a/the
of the Amount of
of a Loss.

Paragraph 20 indicates that if
if the acquirer recognized a liability arising from a contingency in a
Paragraph
business combination at fair value, the acquirer would continue to report that liability at the
acquisition-date fair value in the absence of any new infonnation
information about the possible outcome of
of
the contingency. We are uncertain whether this means that an acquircr
acquirer would he
be prohibited from
accreting such obligation over time. The guidance in this area should be clarified to indicate
whether accretion would be appropriate in certain situations.
Paragraph 27

Paragraph 27(b) states that "ifthere
"if there has been a change in the measurement
measurement of the liability during
Paragraph
the reporting period from the acquisition-date fair value to an amount that would be
14, the amount of the change and the
recognized if applying Statement 5 and Interpretation 14,
(emphasis added). We believe
reason for the change" should be disclosed (emphasis
believe that this could be
interpreted to exclude liabilities
liabilities that were initially recorded at fair value as of the acquisition date
recorded at a different amount in a subsequent reporting period because
of performance
of
because of
perfonnance of
yet are recorded
an obligation or release from risk.
We
suggest
that
the
final
FSP
clarify
that
the
disclosures
in
risk.
paragraph
of a contingent asset or liability
paragraph 27 are required any time the measurement basis ofa
liability
14
approaches
during
the
reporting
period.
changes to the Statement 5 and Interpretation
Interpretation 14 approaches

