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• An additional example of this Jack of consistency of results from applying 
paragraph 9 would be pre$ent in thc situation whcre one company takes a 
position in a retum, belJeves that thr. tax law is clear and that it has 
"impe.ccable" facts, aJl(l is able to obtain a "should prevail" opinion. 
However, once this positioll is litigated in Ta:'l CoUrt, tbe company's case is 
not well presented lli'1d the position is disallowed. If another compa.ny had a 
similar situation, it filay also have ·'inlpCCc.able." facts and a ':should prevail" 
oDinion, but the adverse outcome in the first companv's case then outs the - , . 
~ccon:.l company in the position of not be.ing able to support its probability 
assessment of the deduction even tiwugh the company ultimately wins its w.;lI 
oresented CJse . 
• 

• This lack of consistency is compounded by the dnal recognition/dcrecognition 
thre~holtl . Assume· a company obtain, a "should prevail" opinion with regard 
to a position taken on its tax rcturn and its confidence in its tax position 
subsequently deteriorates due to emerging CBSC law or [RS mlings. Further 
assume that the companv's likelihood of success remains above 50%. Under . . 
the Exposure Draft, th.is .::ompany would continue to reflect a tax asset on its 
books for the posItion taken on Its lax relUrn, because the derecognilion 
standard is more likely th:m not. Howevcr, if another company took the same· 
pm.ilion as the first comphlly (.n its tax return, hut did so only after the new 
cases were de.:ided and th~ new IRS rulings we"" is,ued, it would not reflect a 
!ax asset for the tar. benefit, becRlIse in th" face of the new adv"t"S" authority it 
.::ould only satisfy the more likely than not standard a.'1d not the more difficuit 
"should prevail" :tandard. In thie situation, these two companie~ '.>{')uld not 
have comparable treatment for the very same tax po~ition I! 1S a c.ommon 
OCCUITence that companies in the same industry do not simultaneously adopt 
the same tax treatment for similar iteh1S, ~o th.: Exi'Osur.: Drafts will foster the 
lack of comparability acrcss an industry. 

• Lastiy, we helieve that it would flO( be difficult to establish that there WItS 

!egal precc{lent fro~ a simiJ~r ca.<e (criteria d) l'nd therefore a~~ert that a 
position wa~ probable of bein~ sllstl'jMd; however, because of a company's 
specific. facts 2nd circumstll.nce~, it may be less likely that this company would 
he sncce~sfnl in defendi.ng the position with the IRS. 

Because of these possihle inconsistencies. a company could reach a different probability 
assessment using onc of the criteria outlIned in paragraph 9 than it would by applying 
another. When that logic is then extended to all companies, we believe that it is highly , 
likely that the probability assessment using the specific paragraph 9 criteria of similar 
positions wiU be different from one company to the next. Many large tax issues that are 
litigated are industry-wide issues. Therefore we believe that the application of paragraph 
9 criteria will result in rhe lack of comparability across financial statements even though 
similar tax positions and facts exist at different companies. The Exposure Draft does 
acknowledge that the criteria in paragraph 9 is not all inclusive; however we believe that 
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the list of criteria in paragraph 9 wiII be used as a checklist by the external audit firms or 
other reviewers of the financial statements to determine whether the position is able to be 
suppOlted as probable and will be extremely difficult to apply_ We believe that this will 
result in financial statements which a company does not believe fairly represents its tax 
liability. We request that FASB consider removing the specific criteria outlined in 
paragraph 9 and allow companies' to apply a more principles based approach to 
determining whether or not a tax position meets the probable definition as outlined in 
SFAS 5. 

The application of the Exposure Draft provisions may lead to inappropriate results 
in the financial statements, specificallv related to the over-accrual of a company's 
t.ax liability and issues in the timing of recognition of both income tax 
cxpense!benefits and interest expense. 

Timing of Recognition 
Accounting standards have continued to address the need for a triggering event to occur 
as the basis to record a liability or loss, or to record an asset or impairment of an asset. 
As it relates to the accounting for income taxes, financiai statement preparers currently 
look to an event, the filing of a tax retum;to record what it believes is the company's 
probable tax liability. However, we believe that the Exposure Draft potentially divorces 
the recognition of a tax benefit from the actual filing of the tax return. Under the 
Exposure Draft provisions a company wiII still be required to evaluate the probability of 
sustaining its tax positions ; however, the ability to demonstrate that this tax position is 
probable may occur in a period that is different from the period in which the position was 
taken on the return. This is because, as mentioned above, the dctemtination of whether a 
position is "probable" under the paragraph 9 criteria may result in a tax liability which a 
company lY.!lieves is overstated but nonetheless required to be recorded under the 
Exposure Draft provisions_ If facts or law change, the benefit associated with a position 
will be taken in a period likely much later than the period in which the tax return was 
filed. Because tax law is constantly changing and facts are developing, the application 
of the Exposure Draft will result in more volatility in the timing of when tax 
benefitslliabilities are recorded in companies' financial statements. 

Recognition of Interest Expense 
Entergy's concern regarding the recording of interest expense on tax liabilities is 
somewhat similar to the concern regarding the increase in volatility in the amounts of 
income tax expense/benefits recorded from one period to the next Under paragraph J 7 
of the Exposure Draft "an entity shall recognize a charge to income for interest in the 
financial statements in the period the interest is deemed to have been incurred based on 
the difference between the tax position recognized in the financial statements and the 
amount previousiy claimed or expected to be claimed in the tax return." We believe that 
companies now generally record the amount of a tax benefit that management of those 
companies believes is probable, based on their assessment of the position being sustained 
using the SPAS 5 criteria, and records interest on the difference between the amount filed 
in the rerum and the amount that is considered probable of being sustained_ Many if not 
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mo~t uncertaiil tax positions relate to ti!J1jne differeJ1ces, and so exposure on the positioll 

typically relates to interest expense. When tne- case settles, tnele is little to no Ilet income 

impa.:t because tll(l company has record~d its t'stimate of the correct :llllOUllt of iuterest 

exposl1re/expense. ff companies were to implement the current provisions of the 

Exposure Dr?}!, it is likely, because of the reasons mentioned above, that the difference 

l">etwe"n .he tax p(lSitiml recognized in the income S!~.tement and tne amount claimed on 

the return will be substant!ally larger than is clUTelltly the ca.'e, because under the 

Exposure Draf. the interc:st a(;c.mal will be sigmficantly grl"atl"r oue to the highel standard 

for income recognition. Th!s will incrt>ase rhe am,)unt of interest recorded each period 

nnder the Exposure Draft. If the provisions of the Exposure Draft were to be applied, and 

the case ,ettics subsequent to adoption of the Exposure' Draft for an amount "'hkn is very 

d.)se to what is currently reserved for interest expel!&e, .here will be a credit to interest 

expense because the company has over-reserved its estimate of exposure on interest 

expense. The fundament?] issue and what driws this result is that we b(liieYe that the 

application of the current Exposure Draft provisions will OV(lrstate companies' ta.~ 

liabiliti(ls with increasing volatility to the income statement hoth in income tax expense 

and interest expense. 

Entergy has concerns regarding th~!i.!JIj!!g of the issuance of a final standard and 

cxp£C~.!1)1l.!2IementatiQn date. 

Paragraph B41 of.he Exposure Draft states that "The Board considered various effective 

dates for this Interpretation. B~("ause 'Jf the number of tax positions taken in prior 

periods thal are anliGipal.ed to be reexamined by preparers when tbis Interpretation is 

adopted, the Board concluded that wfficienltime should be provided to evaluate those 

prior positions. Accordingly, the Board hebeves that the end of the first fiscal year 

ending after December 15, 2COOS, is the most appropriate effective date." We reviewed 

the schedule of technical projects thnt is po~ted to the FASB' s website which indicates 

that a Final Staudard is expected to be i~5ued during the fourth quarter of 2005. We 

belieye that the issuance of th.:: final 8r<mdard would likely occur close to year-end 

(December 31) because of the limited time between the comment due date of September 

12, 2005 and year-end. We do not believe that :In effective date of D.::cemher 31, 2005 

(for calendar year··end companies like Entergy) wiil provide the time necessary to 

evaluate the implications of the ~tandard as well as time to evaluate the number of tax 

positions which will be required to be re-evaluated as acknowledged by FASB in 

paragraph B4I. We also do not believe lhal the cUlTentJy proposed effective date would 

aJlow onr company to appropriately adopt the tinal st:lndard witpjn our standard closing 

window of four business days. Due to the tightening of SEC deadlines for filing th.:: 

Fonn lO-K as well as increased scrutiny of issues which extend the closing period or 

result in top-side adjustrnen!s to the general ledger after the standard closing period, we 

believe that issuance of final guidance in the fourth quarter with an end of fonrth quarter 

effective date is not an appropriate date for FASB to recommend for adoption of a linal 

standard. We respectfully request that FASB change the effective date of the final 

standard to a latcr date to allow financial statement preparers adequate time to effectively 

evaiuate the impacts of thc final standard to the financial statements. 

5 

. . 
. -. - - . - - -- - ~-- -- - - - -- - - -



• 

Financial Accounting Stamlards Board 
September 12, 2005 
PageG 

tn additjon to E:nergy's general ooservatjolls :!na n .• nce!1~S t\!gcudiHg the fJfcctive date of 
t.he proposed int'erpret<.1tion; .Entergy is headquartere.d jn !'!C\V Orican~~ Louisirula \,l,Ihich 
ha.' hCf.n significantly ~ffected by HurricaB~· Katrht:!. Ou!" 1.:,;olnfHl.ny .is in the pn)ces~ of 
ten)porarily relttt'.ating irs corporate. ht~-1dquartcrs.and re~mning cOlporat.e functions. A 
Decenlhe.r 3i, 2005 effecliv~ d;lic iit dif6cuh dve to tne reasons u,entioncc! above as well 
as our specific cirCl!ln~t:.tnces ~ a resl.!H of ihjs nnpICt-:e.uentt'.d stonn. An cAten.~jon by 
FASB of the currently proposd effec!ive. date would be Si!ll'erely ~ppreci>ltcd by our 
,:omplny. 

:!I******* 

We appreciare the opportunity to comme.nt on this Exposure Draft, ami would welcome 
ibe opponunity to discuss these issues with you further. 

Sincerely, 

Is/ Nathan E. l.angstoll 

Nathan E. Langston 
'>'!nior Vice Prt'.side.ot aliI I Chitf Acwuotiog Officcr 
l:; , C " ~n~ergy orporn~lon 
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