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An additionat example of this Jack of consistency of results from applying
paragraph O would be present in the sithation where cne company takes a
position in a return, believes that the tax law is clear and that it has
“impeccable™ facts, and is able to obtain a “should prevail” opinion.
However, once this position is hitigated in Tax Court, the company’s ¢ase 1S
not well presented and the position is disallowed. If arother company had a
similar situatios, it may also have “imipeccable” facts and a “should prevail”
opinicen, bui the adverse outcome in the first company’s case then puts the
second company in the position of not being able to support its probability
assessment of the deduction even though the company ultimately wins 1is well
presented case.

This lack of consisiency is compounded by the dnal recognition/derecognition
threshold. Assume a company obtains a “should prevail” opinion with regard
to a position taken on its tax return and its confidence in iis tax position
subsequently deteriorates due fo emerging case law or IRS rulings. Further
assume that the company’s likelihoed of success remains above 50%. Undey
the Fixposure Draft, this company would continue to reflect a tax asset on its
books for the position taken on 1ts 1ax return, because the derecogniiion
standard is more likely than not. However, 1 another company took the same
position as the first copipany on its tax return, but did so only atter the new
cases were decided and the new IRS ruliags weve ssued, it would noti vefiect a
tax asset for the tax benefit, because in the face of the new adverse antiiority 1t
could only satisfy the more likely than not standard and not the more ditficuit
“shonld prevail” standard. Yo this sitvation, these two companries would rot
have comparable treatment for the very same tax positton. It 1s a common
occurrence that companies in the same industry do not simultaneously adopt
the samne tax ireatment for similar iterns, so the Exposure Drafts will foster the

lack of comparability acrcss an industry.

Lastiy, we believe that it would not be difiicult to establish that there was
legal precedent from a similer case (criteria d) and therefore assert that a
nogition was probable of being sustained; however, because of a company’s
specific facts and circumstances, it may be less likely that this company would
he successful in defending the position with the IRS.

Because of these possihle inconsistencies. a company could reach a ditferent probabulity
assessment using one of the criteria outhined in paragraph 9 than it would by applying
another. When that logic is then extended to all companies, we believe that it is highly
likely that the probability assessment using the specific paragraph 9 criteria of similar
positions will be different from one company to the next. Many large tax issues that are
litigated are industry-wide issues. Therefore we believe that the application of paragraph
0 criteria will result in the lack of comparability across financial statements even though
similar tax positions and facts exist at different companies. The Exposure Draft does
acknowledge that the criteria in paragraph 9 is not ail inclusive; however we believe that
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the list of criteria in paragraph 9 will be used as a checklist by the external audit firms or
other reviewers of the financial statemenis to determine whether the position 1s able to'be
supported as probable and will be extremely difficult to apply. We believe that this will
result in financial statements which a company does not believe fairly represents 1is tax

iability. We request that FASB consider removing the specific criteria outlined 1n
paragraph 9 and allow companies’ f¢ apply a more principles based approach to
determining whether or not a tax position meets the probable definition as outlined in
SFAS 5.

The application of the Exposare Draft provisions may lead to inappropriate resulis
in the financial statements, specificsllv related to the gver-accrua!l of a company’s
tay liability and issues in the timing of recognition of both income fax

Fiming of Recognition

Accounting standards have continued to address the need for a triggering event to occur
as the basis to record a lability or loss, or to record an asset or inpainment of an asset.
As it relates to the accounting for income taxes, {inancial statement preparers currently
lock to an event, the filing of a tax return; ¢ record what it believes is the company’s
probable iax liability. However, we believe that the Exposure Draft potentially divorces
the recognition of a tax benefit from the actual filing of the tax return. Under the
Exposure Draft provisicns a company will still be required ¢ evaluate the probabiiity of
sustaining its tax positicns; however, the ability to demoastrate that this fax position 18
probable may occur in a period that is different from the period in which the position was
taken on the return. This is bacause, as mentioned above, the determination of whether a
position is “probable” under the paragraph 9 criteria may sesult in a tax habiiity which a
company believes is overstated but nonstheless required te be recorded under the
Exposure Draft provisions. If facis or law change, the benefit associated with a position
will be taken in a period likely much later than the period in which the {ax return was
filed. Because tax law is consiantly changing and facts are developing, the application
of the Exposure Draft will result in more volatility in the timing of when tax
benefits/liabilities are recorded in companies’ financial statements.

Recognition of Inferest Expense

Entergy’s concemn regarding the recording of interest expense on tax habilities 15
somewhat similar {o the concem regarding the increase 1a voiatility in the amounts of
income tax expense/benefiis recorded from one period to the next. Under paragraph 17
of the Exposure Draft “an entity shall recognize a charge to income for interest in the
financial statements in the period the interest is deemed to have been incurred based on
the difference between the tax position recognized in the financial statements and the
amount previcusly claimed or expected to be claimed in the tax return.” We believe that
companies now generally record the amount of a tax benefit that management of those
companies believes is prebable, based on their assessment of the position being sustained
nsing the SFAS 5 eriteria, and records interest on the difference between the amount filed
in the retum and the amount that is considered probable of being sustained. Many if not
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most uncertain tax positions relate to timing differences, and so exposure on the position
typically relates {0 interest expense. When the case settles, thete is liitle to no net income
iinpact because the company has recorded its estimate of the correct amount of interest
expostre/expense. If comnpanies weic 16 unplement the current provisions of the
Expesure Draft, it is likely, because of the reasons mentioned above, that the difference
between (he tax position recognized in the mcome statement and the aimouitt claimed on
the return will be substantially larger than is ciutently ihe casc, because under the
Exposure Drafi the 1niercst accrua! will be significantly greater due to the higher standard
for income recognition. This will increase the arnount of interest recorded each period
under the Exposure Drafi. If the piovistons of the Exposure Draft were to be appited, and
the case settles subseguent t¢ adoption of the Exposurc Draft for an amount which is very
close to what is currently reserved for interest expense, iherc will be a credit te interest
cxpense because the company has over-reserved its estimate of exposure on interest
cxpense. The fundamental issue and what drives this result is that we believe that the
application of the current Exposure Draft provisions will overstate companies’ tax
liabilities with increasing volatility to the income statement both in income tax expense
and interest €Xpense.

Entergy has concerns regarding the timing of the issuance of a final stagdard and
expected implementation date.

Paragraph B41 of the Exposure Draft states that “The Board considered various effective
Jates for this Interpretation. Because of the npumber 01 tax positions taken in prior
periods that are anticipaled to be reex amined by preparers when this Tnterpretation 15
adopted, the Board concluded that sufficient tiine should be provided to evaluate those
prior positions. Accordingly, the Boaid believes that the end of the first fiscal year
ending after December 15, 2005, :s the most appropriate effective date.” We reviewed
the schedule of techaical projects that is posted tc the FASB’s website which indicates
that a Final Standard is expected to be issued during the fourth quarter of 2005. We
helieve that the issuance of the final standard would likely occur ciose o year-end
(December 31) because of the linited time between the cornment due date of September
12, 2005 and year-end. We do not believe that an effective date of December 31, 2005
(for calendar year-end companies like Entergy) will provide the tine necessary to
evaluate the implications of the standard as well as time 1o evaluate the number of tax
positions which will be required to be re-evaluated as acknowledged by FASB in
paragraph B41. We also do not believe that the currently proposed effective date would
allow our company to apprepriately adopt the final standard within our standard closing
window of four business days. Due to the tightering of SEC deadlines for filing the
 Fonn 10-K as well as increased scrutiny of issues which extend the closing period or
result in top-side adjustments to the general Jedger after the standard closing peried, we
believe that issuance of final guidance in the fourth quarter with an end of fourth quarter
effective date is not an appropriate date for FASB tc recommend for adoption of a final
standard. We respectfully request that FASE change the effective date of the final
standard to a later date 1o allow financial stateinent preparets adeguate time to effectively
evaiuate the impacts of the final stapdard tc the financial statements.

Lh
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in addition to Enteray’s general observations and concarns regarding ibe effective date of
ihe proposed interpretation, Entergy is headquartered in New Oricans, Louisiana which
has beep significantiy affected by Hurricane Katrine. Our company is in the process of
iemporarily relocating its corporate headquarters.and resuring corporaie funciions. A
December 31, 2005 effeciive daie is difficalt due 1o the reasons mentioned above as well
as our specific circumstances as a resuli of this anpiecedented stof. AR cxteasion by
FASR of the currently proposed effective date would be sincerely appreciated by our
~ompany.

de ook o k%K

We appreciate the oppoitanity to cComment oOn this Exposure Draft, and would welcome
ibe opportunity to discuss these issacs with you further.

Sincerely,
/s/ Nathan E. Langston
Nathan E. Langston

Senior Vice President and Chief Accounting Officer
Entergy Corporation
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