





separatencss absent compse ailing circumsiances calling equity (and even then only possibly substantive
consclidation} infc piay™.” In 331 n confrast to this approach, new paragraph 9(e) and paragraph A17
appear to dismiss the exisiencs int:gity of the boundaries between affiliated entities, by requiring a
“hypothetical conseclidation” cf ﬁ,. iransferor and its consolidated affiliates,

This hypothetical copsalidation, or presumed disregard of the separateness of the transferor from iis
consclidated affiliates, is 3t odds with the respect for eaiity boundaries mandaied by governing
“substantive consoligation” case law. The Comumnitiee respectiuliy requests that, fo the extent that lega!
iselaiion is Indeed the touchstone for defermining surrender of contrel under paragraph 9(a) of the
transiers CXposure érafi, paragraph 2(a} {as well ay p&j'qgra'?ﬁﬁ S(e; and A17) be revised as suggesied in
the ASF Letter, in order to refiect, and fo be consistent with, the present state of case law upoen which the

determination of legal isolation is necessarily based.

2, Practical Difficulties in Applying the Addifisasl Iseiation (Guidance {¢ Asset-Backad
Secerities T ransactions

In addition to the cbjacticns ic paragraph A17 of the transfzrs exposure draft raisaed by the ASF Letier, the
Cominitiee is aiso concerned by the practical implications of the proposal “to explicitly require that the
isclation aralysis inchude consideration of whether the transfzmrad financial assets are alsc tsez};a*cd from
the consolidated affiliates of the fransferor, other than a consolidatad bankruptey-remote entity,” to the
extent this proposal is interded fo establish a due diligence requirenzent for atfomeys in delivering “trus
sale,” non-consoiidation or other simiiar opinions. The cons:derat:on of known affiliate arrangements is
property part of the bankrupicy isclation analysis for attorneys rendering such epinions. However, the
Committee is concemed that, fo the exient this provision regqairss stioraeys to con 51-:1&1‘ the activities of /!
consclidated affiliates of a ransferor, the practical difficulties of timely compHance for transactional
attorneys involved in the structured finance rparket, combined with the cost of szm%} compliance (which
could well be prohibitive), may effectively prevent, in common ARBS fransactions, the delivery of the
basic opinions required io esiablish legal isolation for purpeses of the paragraph 9 analysis under FASB
Statement No. 140,

The problem i3 one of hoth scale and scope. Many frequent issuers of asset-backed securities are
affiliates of, or are themselves, iarge, widespread organizations subject to the laws of muliiple

jurisdictions. Any requirement o review the activities of such an entity and all of its consolidated

affiliates and to identify any activifies that may have imp];?::a*iﬂm for the isoiation analysis, particularly
within the time and cost framework of tightly structured, markei-sensitive securitization transactions, will
in many circumstances represent a nearly insurmountable hurdle 1o the rendering of standard
bankruptcy/insclvency-reiated opinions.

Accordingly, the Commities proposes that the requirement in paragranh Al7 that “the isolation analysis
include consideration of whether the transferred financial assets are also isclated from the consclidated
affiliates of the transfercr. other than a consolidated baqi:rua*cy-ramﬁi& entity,” be clarified as it applies
to attorneys rendering “true sale” and nonconsolidation {rpm ons. 1o this ead, paragraph A17 should be
amended to specify that attorneys, in rendering such opinioas, (i) shouid consider apy such affiliate
arrangements actually known to them (afier asking their clients to disciose al! such arrangements to
them), {ii) mav rely on represeniations or certifications of the wansferor in determining whether any
additional arrangements exist and {iii} should cover solely entities that are not bankrupicy-remote special
purpose entities and that are i the chain-cf-title of the transierred asseis or have rendered support of
some kind {o the fransaciions at hand.

51.«,:' 2005 419 F.34 at Z11.
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The Commities appreciates the opportunily 1o comment and stands ready to assist the FASB with further
information or other assistance regarding this impaortant matter.

Very truly yours,
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