











In addition, we will accept FASB staff’s invitation to propose language to the FASB to be
included in the FAS 140 Implementation Guidance (the “Implementation Guidance™) to clarify
that the Paragraph 8B(d) limitation would not apply to the sifuation where a transferor sells a
partial participation interest to a participant and then later assigns the loan to another party
subject to the sold partial participation interest. We understand from recent communication
between our counsel and FASB staff that, in such a case, the transferor is effectively exchanging
only a portion of the financial asset because the financial asset has already been apportioned
from an accounting perspective. Therefore, such a case does not implicate the Paragraph 8§B(d)
limitation.

4. We requested in the 2005 Comment Letter that the 2005 Exposure Draft be clarified to
explain that the restriction on pledging or exchanging the underlying financial asset contained in
Paragraph 8A(d) was not intended to encompass a trustee’s limited right, if any, under Section
363(h) of the Bankruptcy Code to sell the interest of a co-owner in property in which the
transferor debtor has an undivided interest as a tenant in common, joint tenant, or tenant by the
entirety. In addition, we recommended emphasizing that the reference in Paragraph 8A(d) of the
2005 Exposure Draft to the “right” to transfer 1s distinct from the “power” to transfer.

As noted above, Paragraph 8B(d) of the 2008 Exposure Draft states simply that “[n}o
party has the right to pledge or exchange the entire financial asset”. We propose that the FASB
consider including language to clarify that any potential right of a trustee under Section 363(h) of
the Bankruptcy Code to sell or exchange the entire financial asset is not meant to implicate the
Paragraph 8B(d} limitation. Nor does the 2008 Exposure Draft include any clarification of the
distinction between the “right” vs. the “power” to transfer. We propose that the FASB consider
including language in the Implementation Guidance to clarify this distinction.



We thank the FASB for the opportunity to comment on the 2008 Exposure Draft.
The 1ssues discussed above are of great importance to the LSTA’s membership and we would be
happy to discuss any aspect of this letter with you. Please do not hesitate to contact the
undersigned (at 212-808-1177 or by e-mail at cganz{@lsta.org) or our counsel, Seth Grosshandler
of Cleary Gottlieb Steen & Hamilton LLLP (at 212-225-2542 or by e-mail at
sgrosshandler(@cgsh.com), Kate Sawyer of Cleary Gottlieb Steen & Hamilton LLP (at 212-225-
2643 or by e-mail at ksawyer@cgsh.com) or Garry Manley of Cleary Gottlieb Steen & Hamilton
LLP (at 212-225-2249 or by e-mail at gmanley@cgsh.com), if you have any questions regarding
this letter.

Very truly yours,
THE LOAN SYNDICATIONS AND TRADING
ASSOCIATION
L_—\
By — —~— —
Elliot Ganz
(General Counsel and Executive Vice
President



THE LOAR SYNDICATHINE ANE TRADING ASSOCIATIONS)

ATTACHMENT A

PROPOSED REVISIONS TO THE 2008 EXPOSURE DRAFT OF FASB STATEMENT
NO. 140

Accounting for Transfers and Servicing of Financial Assets

8A.  The objective of paragraph 9 and related guidance is to determine whether a transferor
and all of the entities included in the financial statements being presented have surrendered
control over transferred financial assets. This determination must consider all arrangements or
agreements made contemporancously with, or in contemplation of, the transfer, even if they were
not entered into at the time of the fransfer.

8B.  The requirements of paragraph 9 apply to transfers of an individual financial asset in its
entirety, transfers of groups of financial assets in their entirety, and transfers of a participating
interest in an individual financial asset (which are referred to cotlectively in this Statement as
transferred financial assets). A participating interest has the following characteristics:

a. It represents a proportionate ownership interest in an entire individual financial assct
other than an equity instrument, a derivative financial instrument, or a hybrid financial
instrument with an embedded derivative that is not clearly and closely related as
described in Statement 133.

b. All cash flows received from the asset are divided among the participating interests
(including any interest retained by the transferor, its consolidated affiliates included in
the financial statements being presented, or its agents) in proportion to the share of
ownership represented by each. €ash-Hows-aleeatedThe following shall not be
www toa serv1cer as compensatlon for serv:cmg

activities,

anquhﬂli—&et—beiﬂehideéﬁ-ﬂaa%ée{emﬁﬁa«t}eﬂ The transfcror s ownershlp shares must
remain pro-rata over the life of the original financial asset. Participating interests may be
further appointed by the transferor as long as the resulting portions meet the definition of
participating interest.

c. The rights of each participating interest holder (including the transferor in its yole as a
participating interest holder if it retains a participating interest) have the same priority,

and that priority does not change in the event of bankruptcy or other receivership of the
transferor, the original debtor, or any participating interest holder. Participating interest



holders have no recourse; ies-! to the
transferor (or its consolidated affiliates included in the financial statements being
presented or agents) or to each other 0ther th i ect of standar tations

in_any setoff benefits, and no part1c1pat1ng mterest is subordmated to another That is, no
participating interest holder is entitled to receive cash before any other participating
interest holder in its role as a participating interest holder.

d. No party has the rlghtgﬁwm
interest holder which.owns 100% of the |

in ts or in th f 1 f h tici atm thol ll tw
agreeing to pledge or exchange the entire financial asset.

If a transfer of a portion of an individual financial asset meets the definition of a participating
interest, the transferor shall apply the guidance in paragraph 9. If a transfer of a portion of an
individual financial asset does not meet the definition of a participating interest, the transferor
and transferee shall account for the transfer in accordance with the guidance in paragraph 12.

Isolation beyond the Reach of the Transferor and Its Creditors

27.  The nature and extent of supporting evidence required for an assertion in financial
statements that transferred financial assets have been isolated-—put presumptively beyond the
reach of the transferor, any of its consolidated affiliates (that are not SPEs designed to make
remote the possibility that they would enter bankruptcy or other receivership) included in the
financial statements being presented, and its creditors, either by a single transaction or a series of
transactions taken as a whole—depend on the facts and circumstances. All available evidence
that either supports or questions an assertion shall be considered, including whether the contract
or circumstances permit the transferor to revoke the transfer. It also may include consideration
of the legal consequences of the transfer in the jurisdiction where bankruptcy or other
receivership would take place, whether a transfer of financial assets would likely be deemed a
true sale at law (as described in paragraph 27A) or otherwise isolated (as described in
paragraph 27B), whether the transferor is affiliated with the transferee, and other factors
pertinent under applicable law. Derecognition for transfers of an individual financial asset in its
entirety, a group of financial assets in their entirety, or a participating interest in an individual
financial asset (which are referred to collectively in this Statement as transferred financial
assets) is appropriate only if the available evidence provides reasonable assurance that the
transferred financial assets would be beyond the reach of the powers of a bankruptcy trustee or
other receiver for the transferor or any of its consolidated affiliates (that are not SPEs designed to
make remote the possibility that they would enter bankruptcy or other receivership) included in
the financial statements being presented (paragraph 83(c)

! The definition of “recourse” will need to he amended to apply in the context of recourse between non-
P  holders
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ANNEX A

Letter of Comment No: ﬂz L/

File Reference: 1225-001

THE LOAN SYWCICATICNS AkD TRADING ASSOCIATIONE

October 10, 2005

VIA E-MAIL
Dircctor@fasb.org
File Reference 1225-001

Technical Directer — File Reference 1225-001
Financial Accounting Standards Board

401 Merritt 7

P.O, Box 5116

Norwalk, CT 06851-5116

Re:  FASB Statement No. 140, Accounting for Transfers of Financial Assets
{No. 1225001, August 11, 2005)

Ladies and Gentlemen:

The Loan Syndications and Trading Association (the "LSTA") appreciates the
opportunity to comment on the Proposed Statement of Financial Accounting Standards, FASB
Statement No. 140, Accounting for Transfers of Financial Asseils (No. 1225-001, August 11,
2005) (the “Exposure Draft”), an amendment of FASB Statement No. 140, Accounting for
Transfers and Servicing of Financial Assets and Extinguishments of Liabilities.

The LSTA represents all segments of the nearly $1 trillion' corporate loan market,
including banks, broker-dealers, other buyers and sellers of corporate loans (including mutua)
funds and merchant banks) and professional financial service firms.? As such, our response

! New issue syadicated loan volume in 2003, as reported by Loan Pricing Corporation.

2 Thus, the LSTA’s membership represents new issuance and primary sajes (including through
participations), par/pear par and distressed trading; and bank institutional portfolio management. Attached hereto as
Anpex A is o complete list of the LSTA's members. The 1.STA and its members are commined to advancing the
public understanding of the corporate joan market and to serving the public interest by encouraging adherence 1o the



focuses almost exclusively on the provisions of the Exposure Draft that could affect the
accounting treatment for dircct (one-step) transfers of interests in corporate loans pursuant to
participation agreements., We are aware that the American Securitization Forum is submitting a
comment letter that addresses multiple-step transfers (whether by participation or otherwise) and
transfers of other assets. We have been coordinating with the American Securitization Forum
and we support their comment letter.

We have organized our comments into the following four topics: (i) récourse
limitations, (ii) priority constraints, (iii) proportional cash flow requirement, and (iv) other
issues. Based on our counsel’s participation in the roundtables addressing setoff and tue sale
issues and the Board's decisions as a result thereof, we believe our comments comport with what
we understand to be the Board's intention— namely, to continue to allow sale accounting
treatment for one-step, standard, non-recourse, loan participations without involving a transfer to
a QSPE and notwithstanding the effect of setoff rights, Therefore, our comments highlight those
provisions that might have the unintended consequence of being interpreted to preclude sale
accounting treatment for such participations. For your convenience, we have revised Paragraph
BA in a manner that would address our concems and have included our proposed revision in
Attachment A.

L Recourse Limitations

The Exposure Draft provides that in order for the transfer of portions of financial
assets (such as loan participations) {o qualify for sale accounting treatment, the transferred
portion must qualify under the definition of “participating interest” in Paragraph 8A. With
respect to recourse limitations, Paragraph 8A(c) provides:

c. Participating interest holders have no recourse to the
transferor {or its consolidated affiliates or agents) or to each other,
and no participating interest is subordinated to another. That is, no
participating interest holder is entitled to receive cash before any
other participating interest holder. The rights of each participating
interest holder (including the transferor if it retains a participating
interest) have the same priority, and that priority does not change
in the event of bankruptcy or other receivership of the transferor,
the onginal debtor, or any participating interest holder.

In addition, “Recourse” is defined in Appendix E as:

The tight of a transferee of receivables to receive payment from
the transferor of those receivables for (2) failure of debtors to pay
when due, (b) the effects of prepayments, or (c) adjustments
resulting from defects in the ¢ligibility of the transferred
receivables.

highest ethical standards by all market participants and promoting the highest degree of confidence for investors in
corporate loans.



We are concemned that the recourse limitations in Paragraph 8A(c) — specificaily
the reference to “no recourse” (emphasis added) and the limitation on recourse between
participating interest holders — could arguably be interpreted to preciude sale accounting
treatment for many standard, non-recourse, loan participations.

The following points exernplify the breadth of the recourse limitation in the
Exposure Draft. In some participations, a participant has recourse to the transferor for: (i)
breaches of representations and warranties about the nature and status of the underlying asset
{e.z., a loan has a certain unpaid balance; the borrower is of a certain type; the collaterat for the
loan is of a certain type) and (ii) breaches of servicing obligations and other similar on-going
contractual obligations (such as obligations under a setofT sharing provision as discussed below).
In the case of (i) above, this recourse may be in the form of an indemnification provision
whereby the transferor is obligated to buy back from the participant participations as to which
the transferor’s representations were inaccurate. Or, the recourse may be in the form of a claim
for damages for breach of the representations. In the case of (ii) above, this recourse is in the
form of general on-going contractual obligations of the transferer to the participant. Under the
Exposure Draft, the Paragraph 8A(c) limitation on any recourse combined with the definition of
recourse to include “[t]he right of a transferee of receivables to receive payment from the
transferor of those receivables for .... adjustments resulting from defects in the eligibility of the
transferred receivables” would seem to disqualify virtvally all participations from meeting the
definition of “participating interest”. We assume this was an unintended consequence of
incorporating the existing definition of recourse in Appendix E and not considering on-going
servicing and similar contractual obligations (such as setoff sharing provisions). Therefore, our
recommended revisions to Parapraph 8A(c) in Attachment A specifically allow for recourse in
respect of defects in the eligibility of the transferred receivables, breaches of representations,
breaches of on-going servicing obligations and breaches of obligations to pass through the
benefit of any setoff rights exercised by the transferor or the obligor.

The Paragraph 8A(c) limitations further require that ... [pJarticipating interest
holders have no recourse to the transferor (or its consolidated affiliates or agents) or 1o each
other, and no participating interest is subordinated to another.” (Emphasis added.} In the context
of revolving loans and other instances involving funding commitments, the transferor typically
has recourse to the participant to fund the participant’s pro-rata share. In that case, the Paragraph
BA(c) recourse limitations could arguably be interpreted to disqualify such participations from
meeting the definition of “participating interest”. Similarly, under a setoff sharing provision
found in many standard participation agreements, the transferor and participants agree to share
pro-rata any benefits obtained from the exercise of setoff. Therefore, the transferor and each
participant have recourse to each other for their pro-rata share of any such setoff benefits. Again,
the Paragraph 8A(c) recourse limitations could arguably be interpreted to disqualify such
participations from meeting the definition of “participating interest”. Again, we assume the
Board does not intend to preclude such participations from qualifying as participating interests
and, therefore, cur recommended revisions to Paragraph 8A(c) in Attachment A delete the
limitations with respect to recourse between non-transferor participants and recourse of the
transferor to the participant and provide an exception for participant recourse to the transferor in
respect of a setoff sharing provision.



In each of these circumstances, we do not believe it is the Board's intent to
preclude sale accounting treatment. Moreover, there is no “true sale” justification for limiting
such arrangements. The true sale analysis asks the fundamental question of whether, in an
insolvency proceeding of the transferor, the participant’s share of the proceeds of the underlying
loan would be considered property of the transferor and would therefore be available to other
creditors of the transferor, The analysis for determining whether the praceeds of the underlying
loan would be considered property of the transferor is largely a question of whether the
transferor has parted with the benefits and burdens of owning the underlying loan. A
participant’s recourse to the transferor in respect of eligibility representations and on-going
servicing obligations and a transferor’s recourse to a participant in respect of a participant’s pro-
rata funding obligations in the context of revolvers or partially unfunded loans are ¢ach entirely
consistent with a “true sale”. Similarly, a participant’s recourse to another participant (or to the
transferor) under a setoff sharing provision — or any other arrangement solely between non-
transferor participants — would have no bearing on the true sale analysis and, therefore, we
believe, should not affect the transferor’s accounting. We also note that “recourse™ as defined in
the Exposure Draft is sensibly limited to rights of the transferce against the transferor.?
Therefore, the reference to “recourse” in Paragraph 8A{c) in the context of recourse between
non-transferor panticipating interest holders or recourse of the transferor to the transferee is not
appropriate and, if included, would need to be redefined in the context of the much broader
recourse limitations in Paragraph 8A(c).

Although our concerns could be addressed by including specific carve-outs for the
circumstances we discuss above, another possible approach would be to delete Paragraph §A(c)
in its entirety, thereby consolidating all recourse limitations to the Paragraph 9(a) isolation
requirement. Such consolidation would address many of the current inconsistencies in the
Exposure Draft with respect to the discussions of recourse.® Moreover, this would have the
added benefit of aligning the FAS 140 recourse imitations with the recourse limitations
necessary to achieve a true sale — thereby facilitating interpretation of FAS 140 by allowing
market participants to be guided by the legal true sale analysis. (We discuss in the conclusion
below our view that Paragraph 8A should be eliminated in its entirety.)

IL Priority Constraints

Related to the recourse limitations discussed above are the specific requirements
in Paragraph 8A{c) as to relative priorities between the participating interest holders.

3 “Recourse” as defined in Appendix E of the Exposure Draft is limited to “[t]be right of a transferee of

receivables 10 receive payment from the transferor of those receivables for ... (Emphasis added.) Other sections
of the Exposure Draft simitarly limit recourse (0 the context of recourse of the transferce to the transferor. For
example, Paragraph 113 states that in a transfer of receivables with recourse *, .. the transferor provides the
transferce with full or limited recourse.”

. In addition 1o the examples already noted, Paragraph 8A(c) requires that participating interest holders have
no recourse. In contrast, Paragraph 113 specifically acknowledges that some recotirse is not inconsistent with sale
accounting treatment — stating “{1jn some jurisdictions, transfers with full recourse may not place transferred assets
beyond the reach of the transferor and its creditors, but transfers with limited recourse may.”
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Specifically, Paragraph 8A(c) requires that “...the rights of each participating interest holder
(including the transferor if it retains a participating interest) have the same priority, and that
priority does not change in the event of bankruptcy or other receivership of the transferor, the
original debtor, or any participating interest holder.”

We are concerned that this provision could arguably be interpreted to preclude
accounting treatment for one-step, standard, non-recourse, loan participations because of the
existence of transferor setoff rights. As was discussed at length in the context of the first
roundtable, in a bankruptcy of both the obligor on the underlying loan and the transferor, the
transferor’s receiver may have rights senjor to participating interest holders in any setoff benefit
reccived by the transferor. Therefore, in that case, upon the transferor’s bankruptcy, the other
participating interest holders are essentially subordinated to the rights of the transferor’s receiver
to any setoff benefit it receives. Again, in this circumstance, we do not believe it is the Board’s
intention to preciude sale accounting treatment for such participations because the Board decided
that setoff rights would not be an impediment to meeting the recourse limitations embedded in
the isolation requiremenl."’ By analogy, we do not believe it is the Board's intention that setoff
rights become an impediment to qualifying as a “participating interest” on account of the
additional recourse limitations proposed in Paragraph 8A(c). Therefore, we have deleted this
priority constraint in our recommended revisions to Paragraph 8A(c) in Attachment A,

118 Proportionate Cash Flow Requirement

Paragraph 8A(b) provides that in order to qualify under the definition of
‘‘participating interest’":

b. All cash flows received from the asset are divided among
the participating interests (including any interest retained by the
transferor, its consolidated affiliates, or its agents) in proportion to
the share of ownership represented by each, except for servicing
fees representing adequate compensation and, if applicable, a share
of the contractual interest representing all or a portion of the
transferor’s gain on sale received by the transferor as consideration
related to the sale of the participating interest. The ownership
shares remain constant over the life of the original financial asset.

In other words, Paragraph 8A(b} requires that to qualify as a participating interest,
all cash flows received from the asset must be divided among the participating interests in
proportion to the share of ownership represented by each. An exception carves out from this
“proportionate” cash flow requirement certain servicing fees and interest pass-through
adjustments caused by yield fluctuations for participations sold after origination.

3

Paragraph Al4 states: *The Board ultimately decided that setoff rights would not be an impediment o
meeting the isolation requirement.”



Our primary concemn is that various types of fees could potentially be viewed as
having the effect of creating unequal rights to the cash flows and not strictly be viewed as
relating to the servicing of the assets. The types of fees payable under loan agreements include
lead arranger fees, agency fees, and other fees associated with generating, syndicating,
underwriting and structuring activities, Some of these fees are collected upfront at the
origination of the loan. Some of these fees are paid over the course of the loan. Some or al] of
these fees may be retained by the transferor and not passed through to a participant.

It is helptul to divide these fees into two categories — fees collected by the
transferor for services to the participants (such as servicing fees) and fees collected by the
transferer for services to the underlying obligor (such as syndicating, structuring, arranging,
underwriting or agency services). We recommend that the carve-out for “servicing fees
representing adequate compensation™ specifically acknowledge these two categories. We
propose in our recommended revisions to Paragraph 8A(b) the following language: *...except as
may be reduced by reasonable fees relating to the provision of services by the transferor to the
transferee and fees received by the transferor for services to the underlying obligor.” With
respect to the former category — namely, fees collected by the transferor for services to the
participants — our proposed language includes an objective “reasonable” standard to ensure the
integrity of the proportionate cash flow requirement. With respect to the latter category —
namely, fees collected by the transferor for services to the underlying obligor ~ our proposed
language recognizes that fees paid by the underlying obligor to the transferor do not alter
Payments to the participants and thus do not threaten the inteprity of the proportionate cash flow
requirement. Therefore, for the sake of providing a clearer standard for market participants, our
proposed language dees not include the reasonableness requirement for such fees paid by the
underlying obligor to the transferor.

Finally, we include in our recommended revisions to Paragraph 8A(b) the
following clarification with respect to the carve-out for interest pass-through adjustments caused
by yield fluctuations for participations sold after origination. We propose replacing the
following language *...and, if applicable, a share of the contractual interest representing all or a
portion of the transferor’s gain on sale received by the transferor as consideration related to the
sale of the participating interest™ with “_..and, if applicable, a share of the contractual interest
retained as the transferor’s gain on sale.” Our proposed language is meant solely to clarify the
language but not alter the applicability of the carve-out.

IV. Other Issues

1. ‘We recommend clarifying the isolation requirements under foreign law.
On the one hand, Paragraph 27 states that “...differences due to the jurisdiction where
bankrupicy or other receivership would take place...” may be relevant in determining whether
transferred assets have been isolated. On the other hand, Paragraph 27A requires a legal analysis
under the laws in the applicable jurisdiction that the transfer is legally a sale. In other words,
Paragraph 27A seems to require that the transfer constitute a legal sale under the law of the
applicable jurisdiction whether or not a sale characterization is necessary under such law to
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achieve isolation of the assets. This clarification would be relevant, for example, in the context
of some participations under English law that are structured as pledges but nonetheless are
considered “isolated” because of certain attributes of English insolvency analysis that create
especially robust rights for secured creditors (i.e. equivalent to ownership rights).

2. Paragraph BA(b) requires that: “The ownership shares remain constant
over the life of the original financial asset.” We have included recommended revisions to
Paragraph 8A{b) in Attachment A in order to ¢larify that this limitation is not meant to restrict:
(i) a change in the amount of participations owned as a result of subsequent transfers of
participating interests or (i} a change in the percentage of the participated portion owned by a
participant as a result of changes to the underlying loan amount.

3 Paragraph 8A(d) provides that: “Neither the transferor (or its consolidated
affiliates, its agents, or a bankruptcy trustee or other receiver for the transferor, its consolidated
affiliates, or its agents) nor any participating interest holder has the right to pledge or exchange
the entire financial asset in which they own a participating interest.” We have included
recommended revisions to Paragraph 8A(d) in Attachment A in order to clarify that this
limitation is not meant to: (i) prevent the right of a 100% participating interest holder from later
converting the participating interest into an assignment by complying with applicable notice
procedures, or (ii} prevent a transferor and participants from collectively agreeing to sell the
underlying financial asset.

4, ‘We recommend that the Exposure Draft clarify in explanatory language
that Paragraph 8A(d) is not meant to encompass a trustee’s limited right, if any, under Section
363(h) of the Bankrupicy Code to sell the interest of a co-owner in property in which the
transferc;r debtor has an undivided interest as a tenant in comumnon, joint tenant, or tenant by the
entirety.

¢ The concem in {ii) above is twofold — decreases in the underlying loan amount resulting from the

wransferor’s assignment of portions of the underlying loan or increascs in the undedying loan amount resulting from
increases in funding to the borrower under a revolving credit facility. These concerns are best caplained by
example. Example 1: Transferor sells to participant a 50% participation in $100 loan. Transferor later assigns to
third party $25 of undertying loan, By virtue of the assignment, participant now has a 67% participation (i.c. a 50
interest in a $75 loan). Example 2: In a revolving credit facility participant purchases a 50% participation in all new
loans to be made under the facility ($100 maximum under the facility so participant’s share is capped at $50).
Maximum borrowing under the facility is later increased to $200 but participant chooses to remain capped at $50.
By virtue of the facility increase, participant now has a 25% participation {i.¢. a 350 interest in a $200 loan).

! Under Bankruptcy Code Section 363(h), the trustee may — in the extremely limited circumstances noted
below — sell both the estate’s interest and the interest of any co-owner in property in which the debtor had, art the
time of the commencement of the case, an undivided interest as a tenant in common, joint tenant, or tenant by the
cntirety. Such a sale of non-debtor property is only authorized where partition is impracticable, the sale of the
undivided interest would realize significanily less than the sale free of the interest of such co-owners (taking into
account the proceeds due to the co-owners) and the benefits Lo the estate putweighs the detriment to the co-owners.
The vast majority of cases under this section involve real estate owned jointly by 2 debtor and the nondebtor spouse.
We believe it is extremely unlikely that Code 363(h) would apply in the context of loan participations for a number
of reasons. First, a participation interest is unlikely to qualify as a tenancy in common, joint tenancy or tenancy by
the entirety. See, e.g., Okwra & Co. (America), Inc., 249 BR. 596 at 613 (S.D.N.Y_, 2000} (*"The rights created by a
tenancy in common are very different from those created by a participation agreement.™). Second, even ifa
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In addition, the Exposure Draft should emphasize that Paragraph 8A(d)’s
reference to “'right” to transfer is distinct from the “power” to transfer. For example, a seller of a
participation (just like any servicer of an asset) could fraudulently dispose of the entire asset to a
third party holder in due course in a way that would extinguish the rights of the participant in the
participation (except for a claim against the seller).

5. We recommend that all references to “servicing assets” in Paragraph 10 be
deleted because such references would only encompass servicing fees in excess of those allowed
under the definition of “participating interest” in Paragraph 8A.

V. Concluding Commentary

As stated in our introduction, the LSTA membership is primarily concemed with
the accounting treatment for direct {one-step) transfers of interests in corporate loans pursuant to
participation agreements. We belicve it is the Board's intention to allow for sale accounting
treatment for such participations and thus our comments highlight those instances where we
beiieve application of the Exposure Draft provisions could have the unintended consequence of
precluding sale accounting treatment for such participations contrary to market expectations and
contrary to the expectations and interests of the LSTA membership.

However, in addition to representing the particularized concerns of our
membership, we would also like to comment more broadly to the question of whether Paragraph
8A contributes to the stated goals of FASB — namely to improve the consistency and
comparability of reported financial information by clarifying the requirement for isolation of
transferred financial assets and portions of financial assets. We agree with the view in Paragraph
AS1 that “...it is inappropriate to amend Statement 140 to impose [the QSPE requirement] for
simple disproportionate transfers of portions of financial assets when an entity and its legal
advisors have concluded it is nof necessary to achieve legal isolation under applicable law.”

As discussed in this letter, there is no true sale justification for the extent of the
recourse limitations imposed by Paragraph 8A(c). Similarly, the proportional cash flow
requirement in Paragraph 8A(b) does not mirror any true sale requirement and is not in any wa
relevant to the question of whether an interest in the underlying loan has been sold or pledged.

participation interest were (o be 50 charactenized, it would be especially uniikely that the limited circumstances
identified above would apply in the context of loan participations.

In any event, Bankruptey Code Section 363(h) does not implicate the true sale inquiry. For example, if
Company X and Company 'Y purchased from a third party, as tenants in common, a $100 note (50% each), and
Company X became bankrupt, Company X's bankruptcy trustee could theoretically seli the entire note (with 50% of
the proceeds going to Company Y). Company X would not thereby own 100% of the note (nor would Company Y).
If the possible application of Section 363(h) by Company X's trustee somehow impticd that Company Y did not
own 50% of the note, then under any tenancy in common ammangemeni cach co-owner would have 1o show the entire
note on their balance shezt (because one cannot predict which party may become a Code debtor). This seems to us
to be an absurd result.

3 In addition, the proportional cash flow requircment could raise various interpretive issues. Onc such
nterpretive issue involves how “asset™ is used in Paragraph 8A(b). This issve is best explained by example.
Example: A credil agreement provides for threc tranches as follows — two term loan ranches and one revolving
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In other words, we canmot discern any theoretical basis for Paragraph 8A. Paragraph A24 states
that Paragraph 8A was supported by Board members who *...do not believe that an asset has
been isolated from the transferor unless the entire asset has first been placed ina qualifying SPE
or otherwise segregated.” We do not understand how & transfer of the entire asset to a qualifying
SPE achieves greater “isolation” in the context of transfers of portions of financial assets.
Because we do not believe that either the Paragraph ‘8A limitations or the use of a qualifying SPE
contribute to answering the fundamental question of whether the portions of financial assets have
in fact been sold, we do not beligve there is a theoretical basis for including Paragraph 8A in
FASB Statement No. 140 and therefore it should be eliminated.

We thank the Board for the opportunity to comment on the Exposure Draft. The
issues discussed above are of great importance to the LSTA's membership and we would be
happy to discuss any aspect of this letter with you. Please do not hesitate to contact the
undersigned (at 212-808-1177 or by email at eganz/@lsta.org) or our counsel, Seth Grosshandler
of Cleary Gottlieb Steen & Hamilton LLP (at 212-225-2542 or by e-mai} at
sprosshandler@cgsh.comm) or Kate Sawyer of Cleary Gotilieb Steep & Hamilton LLP (at 212-
225.2634 or by e-mail at ksawyer@cpsh.com), if you have any questions regarding this letter.

Very muly yours,

THE LOAN SYNDICATIONS AND TRADING
ASSOCIATION

Elliot Ganz
General Counsel and Executive Vice
President

Y
credit tranche. Participations are sold separately with respect 10 each tranche (i.=. a participant purchases interests in
alt or any of the three tranches), Unless “asser™ is interpreted to refer o each ranche — a8 opposcd to &l the loans
under the credit agreement — the proportional cash fiow requirement could ot be met without creating a separaw
credit agreeraent with respect to each tranche. We assume that the Board does not intend to require separate credil
agreements in such scenarios. Therefore, if the Board chooses to retain Paragreph BA, the Board will needto
provide addidonal guidance that would allow for the transferor to detarmine what constitutes the “asset™ to which
the propostional cash flow requirement applies.



ATTACHMENT A

8A.  The requirements of this Statement apply to transfers of individual financial assets in
their entirety, transfers of groups of financial assets in their entirety, and transfers of participating
interests in individual financial assets (which are referred to collectively in this Statement as
transferred financial assets). A participating interest has the following characteristics:

a. It represents an ownership interest in an individual financial asset other than an
equity instrument, a derivative financial instrument, or a hybrid financial instrument with an
embedded denvanve that is not clear}y and closcly rc]atcd as descnbed in Statemem 133:133,

b. All cash flows received from the asset are divided among the participating
interests (including any interest retained by the transferor, its consolidated affiliates, or its
agents) i in proportion to the share of ownershlp represented by each exct:pt ifef—some&m:—fees

for services to the underlying oblieor and, if appllcablc a share of the contractual interest
F&PFBS&H&R&&“—BFW&&GH—O?M the lransferor 5 gam on sale-reeeived- by the-wansferer

. The ownershlp shan‘:s remain

c. Participating interest ho!ders havc N0 IECOUTSE 10 thc transferor (or its
consondated afﬁhates or agents : : :

d. Neither the transferor {or its consolidated affiliates, its agents, or a bankruptcy
trustee or other receiver for the transferor, its consolidated affiliates, or its agents) nor any
participating mterest holder has thc nght to plcdge or exchange thc entlre ﬁnancxal asset in wh:ch




Full Members

Full Member Dealer
Bank of America
Bank of New York Capital Markets
Bank One Capital Markets
Bear Stearns & Co. Inc.
BMO Nesbitt Bums
BNP Paribas Group
Calyon
CI18C Waorld Markets
Citigroup
Credit Suisse First Boston
Deutscha Bank AG
Gotdman Sachs & Company
ING Investment Management Co.
JPMorgan Chase
Lehman Brothers, Inc.
Menmill Lynch, Pierce Fenner & Smith Inc.
Morgan Stanley
Scotia Capital
Societsd Gendrale
SunTrust Robinson Humphray
TD Securities (USA) LLC
UBS Securities LLC
Wachovia Bank, N.A.

Full Member Investment Co.
Alexandra investment Management, LLC
Babson Capital Management LLC
Bank of Nova Scotla/Citadel Hilt
Citadel Investment Group, LLC
Eaton Vance Management
Fidality Investmants
Four Comers Capital Management LLC
Franklin Hesources
GE Corporate Financial Services
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GoldenTree Asset Management

Highland Capital Management, L.P.

Icahn Associates

ING Capital Advisors LLC

INVESCO Senior Secured Management, Inc,
Nomura Corporate Research and Asset Management inc.
Qak Hill Advisors Inc.

Oppenheimer Funds

Sitver Point Capital, L.P.

Sumilomo Trust & Banking Co., Ltd.

TCW Group

Van Kampen Investmonts

Full Member Bank
Barclays Capital
Mizuho Corporate Bank, Ltd.
National City Bank
PNC Capital Markets
RBC Capital Markets
SanPaolo IM) Bank
The Bank of Tokyo - Mitsubishi

Full Member Other
LSTA

Associate Members

Assoclate Investment Co,
Amaranth Group Inc.
Amroc Investments
APS Financial Corporation
Ares Management L.P.
Bain Capltal, 11LC
BBT Fund, LP.
Black Giamond Capltal Management LLC
Biack Rock Financlal Management
Carlyls Group, Tha
CIT Businass Credit
Credit Suisse Asset Management
Davidson Kempner Capital Management LLC
Danall Capital LLC
DKR Capital Partners LP
Dresdner Kleinwort Wasserstoin
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Fortia Capital Comp.

GSO Caplial Partners LP
Guggenheim Pariners

KBS Capital Corporation

Imperial Capital, LLC

1XIS Capital Markets

Merill Lynch Invesiment Managers
MFS Investment Management
Oclagon Credit Investors, L1C

Ore Hill Partners LLC

ORIX Capital Markets LLC

PB Capital Corporation

PIMCO Advisors, L.P.

PPM America, Inc/Endeavour, L1.C
Prudential Financial

Sagamore Hill Capilal Management, LP.

Seix Advisors

Associate Member Bank

ABN AMRO

Allied ish Bank

ANZ Banking Group

Bank Hapoalim B_M.

Bayerische Hypo-und Verginsbank, AG
Bayerische Landesbank
Commerzbank, AG, New York Branch
Credit Industriel et Commercial

DZ Bank

Key Bank

Natexis Banques Populaires

National Australia Group

Sandard Bank London Limited
Sumitomno Mitsul Banking Cosporation
The Royal Bank of Scotiand

UFJ Bank Limnited

Wells Fargo

Westdeulsche Lantesbank Girozenirele
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Affiliate Members

Affillate Law Firm

Akin Gump Strauss Hauer & Feld LLP
Allen & Ovory LLP

Alston & Bird LLP

Andrews & Kurth LLP

Bingham McCutchen LLP

Bracewel & Giullant LLP

Brown Rudnick Berlack Israels LLP
Buchanan ingersoll PC
Cadwalader, Wickersham & Taft
Cahilt Gordon & Reindel

Carter Ledyard & Mitbum LLP
Chadboume & Parke LLP
Chapman and Cutler

Cleary Gottlieb Steen & Hamilton LLP
Ctitford Chance US LLP

Davis Polk & Warowell

Debevoise & Plimpton LLP

Dewey Ballanting LLP

Dilion, Bitar & Luther, LLC

Drinker Biddle & Reath LLP

Emmat, Marvin & Martin, LLP

Esbin & Arer, LLP

Freshfields Bruckhaus Deringer LLP
Fried, Frank, Harrs, Shniver & Jecobson
Goodwin Procter LLP

Goulston & Storrs

Greenberg Traurig, LLP

Habn & Hessen LLP

Haynes and Boone, LLP

Helms Mulliss & Wicker, PLLC
Harmrick, Foinstein LLP

Hughas Hubbard & Reed tLP
Hunton & Witliams LLP

Jones Day

Katten Muchin Zavis Resanman
Kaye Scholer LLP

Kennady Covington

Kiesalstein Law Firm, PLLC

King & Spalding
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Kirkland & Ellis

Kirkpatrick & Lockhan Nicholson Graham LLP
Kramer Levin Nafialis & Frankel LLP
Latham & Watkins LLP

Linklaters

Lord Bissell & Brook LLP

Mandel, Katz, Manna & Brosnan LLP
Mayer Brown Rowe & Maw LLP
McGuire, Craddock & Strother, P.C.
Mckee Neison LLP

McMiltan Binch Mendelsohn LLP
Mevyer Capel Law Firm

Mebank Tweed Hadley & McClay LLP
Mocre & Van Allen PLLC

Morrison & Foerster LLP

Nixon Peabody LLP

O'Malvery & Myars LLP

Orrick, Hertington & Sulclitfe LLP
Otterbourg, Steindler, Houston & Rosen, P.C.
Paul, Hastings, Janolsky & Walker LLP
Phillips Lytle LLP

Pillsbury Winthrop LLP

Proskauer Rosa LLP

Richards Spears Kibbe & Qrbe
Robinson, Bradshaw & Hinson, P.A.
Ropes & Gray

Schulte Foth & Zabel LLP

Seward & Kissel LLP

Seyfarth Shaw LLP

Shearman & Sterling LLP

Sidley Austin Brown & Wood
Simmons & Simmons

Simpson Thacher & Bartletl
Skadden, Arps, Slale, Meagher & Flom, L1LP
Stroock & Stroock & Lavan LLP
Sullivan & Cromwell LLP

Suthertand Asblll & BrennanLLP
Torys LLP

Vinson & Ekins LLP

Wall, Goishal & Manges LLP

While & Case LLP

Winstead Sechrest & Minick P.C.
Winston & Strawn LLP
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Womble Cartyle Sandridge & Rice, PLLC

Affitiate Other
Autcmated Financial Systams, Inc.
Bloomberg LP
Fidelity Information Services
Graengate LLC
IntraLinks, Inc.
JPMorgan FCS
Loan Pricing Corporation
Mark-it Partners
Misys Wholesale Banking Systoms
Moody’s Investors Servicas
Standard & Poor's
The Seaport Group LLC
Trade Sattlement Inc.

Courtesy Members

Courtesy Members
Amarican Bankers Association
American Bankruplcy inslitute
Asla Pacific Loan Markst Association
EMTA
Eurg RSCG Magnet
IACPM
intemational Finance Comoration/iFC
1SDA

Japan Syndication and Loan-Trading Association

Loan Market Assotiation

Risk Managemant Association
Sacurities Industry Assoclatlon
Special Non-Members

The Bond Market Associalion
Worid Bank
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CURRENT MEMBERS (274)

Fult Members (£8)

Full Member Dealer (24)
1 Bank of America
2 Bank of Irefand
3 Barclays Capital
4 BMO Nesbitt Burns
5 BNP Paribas Group
6 Calyon
7 CIBC World Markets
8 Citigroup
9 Credit Suisse
10 Deutsche Bank
11 Goldman Sachs & Company
12 JPMorgan Chase
13 Morgan Stanley
14 QOppenheimer & Co., Inc.
15 Scotia Capital
16 Societé Genérale
17 SunTrust Robinson Humphrey
18 TD Securities (USA) LLC
19 UBS Securities LLC

Full Member Investment Co. (43)

1 Allied Irish Bank
2 AllState
3 Anchorage Advisors L.P.
4 Apollo Capital Management, L.P.
5 Ares Management L.P.
6 Babson Capital Management LLC
7 Bain Capital, LLC
8 Blackstone Debt Advisors LP (GSO Cap)
9 Blue Mountain Capital

10 Canaras Capital Mgmt

11 Capital Group

12 Citade! Investment Group, LLC

13 CypressTree Investment Managemeni Co., Inc.

14 Eaten Vance Management

15 Elliott Management Corporation

16 Fidelity Investments

17 Four Corners Capital Management LLC
18 Frankiin Resources

19 GoldenTree Asset Management

20 Hartford Investment Management

21 Highland Capitai Management, L.P.

22 ING Capital LLC

23 ING Investments

24 INVESCO Senior Secured Management, Inc.
25 Janus Capital

26 Jefferies High Yield

27 Kingsland Capital

28 King Street Capital Management LLC
29 Louis Dreyfus

30 MIX Asset Management
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31 Nemura Corporate Research and Asset Management Inc.

32 Oak Hill Advisors tnc.
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33 Oppenheimer Funds

34 Silver Point Capital, L.P.

35 Stanfield Capital Partners

36 Sumitomo Trust & Banking Ca., Ltd.
37 Swiss Re Capital

38 Symphony Asset Management LLC
39 TCW Group

40 Van Kampen Investments

41 West Gate Horizons Advisors LLC

Full Member Bank (8)
1 GE Corporate Financial Services
2 HSBC
3 Mizuho Corporate Bank, Ltd.
4 National City Bank
5 PNC Capilal Markets
6 RBC Capital Markets
7 Intesa Sanpaolo S.P.A.
8 The Bank of Tokyo - Mitsubishi UFJ

Associate Members (78)
Associate Investment Co. {58)
1 AXA Investment Managers
2 BBT Fund, L.P.
3 Black Diamond Capital Management LLC
4 Black Rock Fin MgmtiMerrill Lynch Invest Mgrs
5 Carmnulos Capital
6 Canyon Capital
7 Capital Source
8 Carlson Capital, L.P.
9 The Carlyle Group
10 CIFC (Commercial Industrial Finance Corp.)
14 CIT Business Credit
12 Credit Suisse Alternative Investments
13 CRT Capital
14 Davidson Kempner Capital Management LL.C
15 Denali Capital LLC
16 Deutsche Bank Asset
17 DKR Capital Parthers LP
18 EBF & Associates
18 FirstlLight Financial Carp
20 Fortis Capital Corp.
21 Greenock Capital
22 Guggenheim Partners
23 HBK Investments L.P.
24 Icahn Associates
25 IKB Capital Corporation
26 Imperiat Capital, LLC
27 XIS Capital Markets\ Natexis Banques Populaires
28 KBC Alternative Investment
29 Latigo Partners
30 Lord Abbett
31 Longacre
32 Magnetar Capital
33 McDonnell Investment Management, LLC
34 MFS Investment Management
35 Octagon Credit Investors, LLC
36 Ore Hill Partners LLC
37 ORIX Capital Markets LLC
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38 Pangaea Asset Management LLC

39 Paulson and Co.

40 PIMCO Advisors, L.P.

41 Pioneer Investment

42 PPM America, Inc/Endeavour, LLC

43 Princeton Advisory

44 Prudential Financial

45 Seix Advisors

46 Shenkman

47 Smith Breeden Associates

48 Solus Alternative

49 Standard Bank Limited

50 State Street Bank/Investors Bank & Trust
51 Stone Harbor Investment Partners

52 Sumnmit Investmen! Management LLC
53 Stone Tower Operating LP

54 Tall Tree Investment Management, LLC
55 Trimaran Advisors, L.L.C.

56 Wellingten Management Company, LLP
57 Wells Farga Foothill

58 Z Capital

Associate Member Bank (20}
1 ANZ Banking Group
2 Bank Hapoealim B.M.
3 Bank of NY Mellon
4 Bank of Scotland
5 Bayerische Hypo-und Vereinsbank, AG
6 Bayerische Landesbank
7 Broadpeint Capital
8 Commerzbank, AG, New York Branch



9 Credil Industriel et Cornmercial
10 Dresdner Kleinwort Wasserstein
11 DZ Bank
12 Fifth Third Bank
13 Key Bank
14 Macquarie Bank LTD
15 Natixis
16 Regions Bank
17 Sumitomo Mitsui Banking Corporation
18 The Royal Bank of Scotland
18 Wells Fargo
20 Wesldeutsche Landesbank Girozenirale

Affiliate Members {128)

Affitiate Law Firm (105)
1 Akin Gump Strauss Hauer & Feld LLP
2 Allen & Overy LLP
3 Alston & Bird LLP
4 Andrews & Kurth LLP
5 Baker & McKenzie
6 Barack Ferrazzano Kirschbaum & Nagelberg
7 Bingham McCutchen LLP
8 Bracewell & Giuliani LLP
9 Brown Rudnick Berlack Israels LLP
10 Bryan Cave LLP
11 Buchanan Ingersoll PC
12 Cadwalader, Wickersham & Taft
13 Cahill Gorden & Reindel
14 Canrer Ledyard & Milburn LLP
15 Chadbourne & Parke LLP
16 Chapman and Cutler
17 Cleary Gottlieb Steen & Hamilton LLP
18 Clifford Chance US LLP
19 Cocchiola, Garelick, and Carchio, PC
20 Cravath, Swaine & Moore LLP
21 Crowell & Moring LLP
22 Davis Polk & Wardwell
23 Debevoise & Plimpton LLP
24 Dechert LLP
25 Dewey Ballantine LLP
26 Dilion, Bitar & Luther, LLC
27 DLA Piper
28 Drinker Biddle & Reath LLP
29 Edwards Angell Palmer & Dadge LLP
30 Emmet, Marvin & Marlin, LLP
31 Esbin & Alter, LLP
32 Fredrikson & Byron
33 Freshfields Bruckhaus Deringer LLP
34 Fried, Frank, Harris, Shriver & Jacobson
35 Gebhardt & Smith LLP
36 Gibson, Dunn & Crutcher LLP
37 Goodwin Procter LLP
38 Greenberg Traurig, LLP
39 Hahn & Hessen LLP
40 Haynes and Bocne, LLP
41 Herrick, Feinstein LLP
42 Hughes Hubbard & Reed LLP
43 Hunton & Williams LLP
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44 Husch & Eppenberger, LLC
45 Jones Day
46 Katten Muchin Zavis Rosenman
47 Kaye Scholer LLP
4% Kieselsiein Law Firm, PLLC
49 King & Spailding
50 Kirkland & Ellis
51 Kirkpatrick & Lockhart Nicholson Graham LLP
52 Kramer Levin Naftalis & Frankel LLP
53 Latham & Watkins LLP
54 Linklaters
55 Lovelts
56 Mandel, Katz & Breosnan LLP
57 Mayer Brown Rowe & Maw LLP
58 McDermott, Will & Emery
59 McGuireWoods LLP {merged w/Helms Muiliss)
60 Mckee Nelson LLP
61 Meyer Capel Law Firm
62 Milbank Tweed Hadley & McCloy LLP
63 Mintz Levin Cohn
64 Moore & Van Allen PLLC
65 Morgan Lewis & Bockius
66 Morrison Cohen
87 Morrisen & Foerster LLP
68 Munsch Hardt Kopf & Harr, P.C.
69 Nixon Peabody LLP
70 O'Melveny & Myers LLP
71 Orrick, Herrington & Sutcliffe LLP
72 QOtterbourg, Steindler, Houston & Rosen, P.C.
73 Paul, Hastings, Janofsky & Walker LLP
74 Perkins Coie
75 Philiips Lytle LLP
76 Piltsbury Winthrop LLP
77 Proskauer Rose LLP
78 Purrington Moody Weil LLP
79 Reed Smith LLP
80 Richards Spears Kibbe & Orbe
81 Robinson, Bradshaw & Hinson, P.A.
82 Ropes & Gray
83 Sabharwal, Glohus & Lim LLP
B4 Schulte Roth & Zabel LLP
85 Seward & Kissel LLP
86 Shearman & Sterling LLP
87 Sheppard Mullin, Richier & Hampton LLO
88 Sidley Austin Brown & Wood
89 Simmons & Simmons
90 Simpson Thacher & Barilett
91 Skadden, Arps, Slate, Meagher & Flom, LLP
92 Stroock & Stroock & Lavan LLP
93 Sullivan & Cromwell LLP
94 sutherland Asbili & Brennan LLP
95 Thompson Hine
96 Torys
97 Troulman Sanders LLP
98 vinson & Elkins LLP
99 Weil, Gotshal & Manges LLP
100 White & Case LLP
101 Willkie Farr & Gallagher
102 Wilmer Cutler Pickering Hale & Dorr LLP
103 winstead Sechrest & Minick P.C.
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104 Winston & Strawn LLP
105 Womble Carlyle Sandridge & Rice, PLLC

Affiliate Other (23}

1 AFS

2 Bloomberg LP

3 Cortland Capital Markels Services

4 CreditSights

5 DBRS

6 Debtdomain

7 Deloitte

8 DTTC

9 Fidelity Information Services
10 Fitch Ratings
11 Intralinks, Inc.
12 Markit Group Limited (JPMorgan FCS)
13 Misys Wholesale Banking Systems
14 Moody's Investors Services/Moody's KMV
15 Northern Trust
16 Practical Law Company
17 Reuters LPC
18 The Seaport Group (1L.C
19 Standard & Poor's
20 Trade Settlement Inc.
21 Virtus Partners
22 Wilmington Trust Conduit Services, LLC
23 Xtract Research

Courtesy Members {14}
1 American Bankers Association
2 American Bankrupley Institute
3 American Securitization Forum
4 Asia Pacific Loan Market Association
5 EMTA
6 Euro RSCG Magnet
7 IACPM
8 International Finance Corporation/IFC
9 ISDA
10 Japan Syndication and Loan-Trading Asso.
11 lLoan Market Association
12 Risk Management Association
13 SIFMA
14 World Bank
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