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LETTER OF COMMENT NO. a 52

Mr. Russell G. Golden

Director of Technical Application & Implementation Activitics
Financial Accounting Standards Board

401 Merritt 7

P.O. Box 5116

Norwalk, CT 06856-5116

File Reference No. 1600-100: Request for Comments on a Proposed Statement of
Financial Accounting Standards, Disclosure of Certain Loss Contingencics, an
amendment of FASB Siatements No. 5 and [41{R)

Dear Mr, Golden,

Lehman Brothers appreciates the opportunity to comment on the Proposed Statement of
Financial Accounting Standards, Disclosure of Certain Loss Comingencies, an
amendntent of FASB Statements No. 3 and 141(R), (the “Proposed Statement”), We
believe that the Proposed Statement will be detrimental to companies with pending or
potential Itigation and will not provide reliable information to investors. Therefore, we
recommend that the FASB discontinue this project.

In addition to the comments and concerns expressed in this letter. we have participated in
the preparation of the comment letters submitted by the Litigation Advisory Committee
of the Securities Indusiry and Financial Markets Association (the *SIFMA Letter™) and
the senior htigation counsels {or 11 large U.8. corporations (the “Senior Litigators
Letter™y and fully endorse the views and positions expressed in those [etters and do not
repeat them herein.

Our primary coneerns with the Proposed Statement are:

e The Proposed Statement does not take into account (i) the adversarial nature of 1.8,
Iitigation, (ii) the difficulty of aggregating lepal contingencies, nor (iit) the harm that
will be caused by disclosure of prejudicial information. The SIFMA Letter and the
Senior Litigators Letter eloquently expand on these issues and we refer you to those
letters.

e The overarching reason {or issuing the Proposed Statement is stated as being 10
improve the disclosures about certain loss contingencies and Paragraph A37 says
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such disclosures ... were developed with the goal of providing users of financial
statements with pertinent information about potential cash tlow requirements of an
entity...” We do not believe that this goal will be achieved by the Proposed
Statement. Rather than giving users “pertinent information about potential cash flow
requirements,” the Proposed Statement will require a company to “guess” at litipation
outcomes when such outcomes are often simply unknowable. We fail to sce how
incorporating unreliable estimates in our finapcial statements could ever be useful to
users. Indeed, we fear the Proposed Statement will lead to us presenting inherently
unreliable and misleading information.

»  Weare not convineed that the FASB has done sufficient regsearch and/or field testing
o support your assertion in paragraph A37 that benefits of the disclosures in the
Proposcd Statement outweigh the costs. Once again, we refer you to the SIFMA and
the Senior Litigators Letters for a well considered discussion of this issue.

*  We arc concerned that the inclusion of a prejudicial exemption that may be used only
in “rare” cireumstances will be of little use. In addition, cven i we were able to make
use ol the prejudicial exemption from the main disclosure requirements, the minimum
disclosure requiremerits will likely result in the disclosure of information that is
potentially harmful to us.

Il the Board proceeds with the Proposed Statementi. we strongly believe that the proposed
tramsition period gives insuffieient time for us to appropriately prepare for the expanded
disclosure requirements. In addition, the Board needs an adequate amount of time to
complete its analysis. hold roundtables, field test (he Proposed Amendment and
redeliberate betore arriving at a final Statement. We will need time to develop processes
to gather requisite information. draft required disclosures, discuss matters interally and
with our external legal advisors. consider the prejudicial nature of the disclosures and the
appropriate level of aggregation ete. We therefore recommend an effective date no
eartier than fiscal yvears beginming after December 135, 2009,

We appreciate the oppoertunity 10 submit our views and would be pleased to discuss our
comments with you at your convenicnce.

Sincerely.
s
Martin B. Kelly |

Managing Dircctor and Global Financial Controller
Lehman Brothers Holdings Inc,



